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The seminar materials and the seminar presentation are intended to stimulate thought and 
discussion, and to provide those attending the seminar with useful ideas and guidance in the 
areas of estate planning and administration.  The materials and the comments made by the 
presenter during the seminar or otherwise do not constitute and should not be treated as legal 
advice regarding the use of any particular estate planning or other technique, device or 
suggestion or any of the tax or other consequences associated with them.  Although we have 
made every effort to ensure the accuracy of these materials and the seminar presentation, neither 
STINSON LEONARD STREET LLP nor the lawyer, Charles A. Redd, assumes any responsibility for 
any individual’s reliance on the written or oral information presented in association with the 
seminar.  Each seminar attendee should verify independently all statements made in the materials 
and in association with the seminar before applying them to a particular fact pattern and should 
determine independently the tax and other consequences of using any particular device, 
technique or suggestion before recommending the same to a client or implementing the same on 
a client’s or his or her own behalf. 



 

 

CHARLES A. REDD 

CHARLES A. REDD is a partner in the St. Louis, Missouri, office of the law firm of 
STINSON LEONARD STREET LLP.  Mr. Redd concentrates his practice in estate planning, estate 
and trust administration and estate and trust-related litigation.  Prior to joining Stinson, Mr. Redd 
was a partner in and Vice Chairman of the Trusts & Estates Practice Group at the law firm of 
SNR Denton US LLP (now Dentons US LLP).  Mr. Redd was also previously a partner in the 
law firm of Armstrong, Teasdale, Schlafly & Davis (now Armstrong Teasdale LLP) and was 
Chairman of that firm’s Trusts & Estates Department.  He was previously employed as a Trust 
Administrator by First Wisconsin Trust Company (now U.S. Bank, N.A.), Milwaukee, 
Wisconsin, and as an Assistant Counsel by Centerre Trust Company of St. Louis (now U.S. 
Trust, Bank of America Private Wealth Management). 

Mr. Redd has extensive experience and expertise in: (a) the drafting of wills, trust 
instruments, durable powers of attorney, marital agreements and other estate planning 
documents; (b) pre- and post-death tax planning for individuals, trusts and estates; 
(c) preparation and filing of estate tax returns, gift tax returns and fiduciary income tax returns; 
(d) representation and filing of estate tax returns, gift tax returns and fiduciary income tax 
returns; (e) representation of individual and corporate fiduciaries and (f) litigation in the Probate 
Division and other equity divisions of the Circuit Court.  Mr. Redd has worked on estates and 
estate planning projects, some involving assets valued at over a billion dollars, and has 
successfully handled numerous estate tax, gift tax and generation-skipping transfer tax matters, 
will and trust construction cases, will contests, contests of trust agreements, alleged breach of 
fiduciary duty cases and other types of cases involving estates and trusts. 

Mr. Redd is a member of the State Bar of Wisconsin, The Missouri Bar (Probate and 
Trust Committee), the Illinois State Bar Association (Section on Trusts and Estates), The Bar 
Association of Metropolitan St. Louis (Probate and Trust Section, member and past Chairman) 
and the Estate Planning Council of St. Louis. 

Mr. Redd was Chairman of the Missouri Bar’s Health Care Durable Power of Attorney 
Subcommittee, and he played a significant role in the drafting and enactment of the Missouri 
Durable Power of Attorney for Health Care Act.  In 1991, Mr. Redd received The Missouri Bar 
President’s Award.  Mr. Redd was the principal draftsman of the recently enacted Missouri 
Family Trust Company Act. 

Mr. Redd is an elected member of The American Law Institute and a Fellow of The 
American College of Trust and Estate Counsel (Past Missouri State Chair; Past Regent; 
Communications Committee (Past Chair); Estate and Gift Tax Committee; and Fiduciary 
Litigation Committee).  He was an adjunct professor of law (Estate Planning) at Northwestern 
University School of Law for fifteen years.  He serves as Co-Chair of the Editorial Advisory 
Board of, and writes a regular column in, TRUSTS & ESTATES magazine.  Mr. Redd is listed in 
The Best Lawyers in America and is nationally ranked by Chambers and Partners in their High 
Net Worth guide.  He frequently writes and lectures nationally on topics in the trusts and estates 
field. 
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The Moving Target: Planning for Clients with Net Worth 

Over $11 Million 
By:  Charles A. Redd 

Stinson Leonard Street LLP 
St. Louis, Missouri 

I. Portability 

A. Introduction 

Portability allows the deceased spousal unused exclusion amount (“DSUE amount”) of a 
decedent to be available to a surviving spouse, provided an election is made on the predeceased 
spouse’s timely-filed estate tax return.   

Many practitioners now design estate plans that rely on portability to avoid federal estate 
taxes.  The most straightforward form of a portability-based estate plan directs the assets of the 
predeceased spouse to the surviving spouse free of trust, rather than split between a marital 
disposition and a credit shelter disposition.  In addition, since less assets are held in trust, if the 
surviving spouse is in a lower income tax bracket than a trust would have been, the assets that 
would have been held in a credit shelter trust will be subject to less income tax.  

 
However, there are significant limitations regarding the utility of portability.  The DSUE 

amount, unlike the basic exclusion amount, is not adjusted for inflation.  Further, any income and 
appreciation accruing after the predeceased spouse’s death are not sheltered by the DSUE 
amount.  To utilize portability, an estate tax return must be filed even though an estate tax return 
may not otherwise be necessary.  Treas. Reg. § 20.2010-2(a).  Also, there is no portability for the 
GST exemption.  Thus, for example, a surviving spouse may attempt to utilize a $22.8 million 
applicable exclusion amount (i.e., the surviving spouse’s own $11.4 million basic exclusion 
amount plus the predeceased spouse’s basic exclusion amount of $11.4 million) and avoid estate 
tax, but any amount over the surviving spouse’s own GST exemption (currently also $11.4 
million) that is transferred in trust for children with remainder to grandchildren, or directly to 
grandchildren, may give rise to generation-skipping transfer tax.  In addition, portability is not 
available for unmarried couples. 

 
Also, the DSUE amount may be lost, even after an appropriate election is made on the 

predeceased spouse’s estate tax return, if the surviving spouse remarries and the new spouse dies 
with little or no unused basic exclusion amount.  Treas. Reg. § 20.2010-1(d).   

 
Further, the state exemption amount in decoupled states (with the exception of Maryland; 

see MD Code, Tax-General, § 7-309(b)) is not portable.  Thus, a portability-based estate plan 
may need to include provisions for the funding of a credit shelter trust at least up to the state 
exemption amount.  In addition, to the extent possible, the credit shelter trust should be funded 
with property that is subject to the state estate or inheritance tax so that such property does not 
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appreciate in value in the hands of the surviving spouse beyond the state exemption amount.  
Sloan & Abendroth, “Planning With Portability, When It Isn’t Portable,” MEETING OF THE 
AMERICAN COLLEGE OF TRUST AND ESTATE COUNSEL, FALL 2013. 

 
B. Calculation 

Internal Revenue Code (“IRC”) § 2010(c)(4) defines the DSUE amount as the lesser of:  

• The basic exclusion amount (which is currently $11.4 million and is adjusted for 
inflation, IRC § 2010(c)(3)); or the excess of:  

• The applicable exclusion amount of the last deceased spouse of the surviving 
spouse, over the amount with respect to which the tentative tax is determined 
under IRC § 2001(b)(1) on the estate of such deceased spouse (which is the 
tentative tax computed on the sum of the amount of the deceased spouse’s taxable 
estate and the amount of the deceased spouse’s adjusted taxable gifts). 

C. Last Deceased Spouse  

Note that the definition of the DSUE amount refers to the applicable exclusion amount of 
the “last” deceased spouse.  The final regulations confirm that this prevents a person who is the 
surviving spouse of multiple spouses from “stacking” DSUE amounts.  For example, W, who has 
a $10 million applicable exclusion amount (ignoring adjustments for inflation), survives H1 who 
dies with an $8 million applicable exclusion amount (after taking into consideration the estate tax 
on H1’s estate).  W, now with an $18 million applicable exclusion amount, marries H2, who has 
a $10 million applicable exclusion amount.  H2 then predeceases W while still holding a $10 
million applicable exclusion amount.  Due to the definition of the DSUE amount, after H2’s 
death, W’s applicable exclusion amount is $20 million:  W’s basic exclusion amount of $10 
million plus the $10 million of DSUE amount that W received from H2.  After W survives H2, 
the $8 million in DSUE amount that W received from H1 expires.  Treas. Reg. §§ 20.2010-
1(d); 20.2010-3(a); 25.2505-2(a). 

D. Order of Applying the Basic Exclusion Amount and the DSUE Amount   

When a surviving spouse who holds a DSUE amount makes a taxable gift, the DSUE 
amount is used first in applying the surviving spouse’s applicable exclusion amount to such 
taxable gift.  If, in the above example, W made a $2 million taxable gift after W married H2, W’s 
applicable exclusion amount would be reduced to $16 million, made up of W’s $10 million basic 
exclusion amount and $6 million of DSUE amount remaining from H1 after the taxable gift.  
Therefore, when W survived H2, she was able to keep her entire $10 million basic exclusion 
amount.  Treas. Reg. § 25.2505-2(b). 

E. Prior Taxable Gifts   

The final regulations also provide that, when W survives H2 in the previous example, her 
new applicable exclusion amount is not reduced by any amount of the first DSUE amount 
consumed by taxable gifts.  Thus, when W survives H2, her applicable exclusion amount is 
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actually $22 million (her $10 million basic exclusion amount, plus the $2 million taxable gift, 
plus the $10 million DSUE amount received from H2).  Treas. Reg. § § 20.2010-2(b)(2). 

F. Examination of Prior Returns   

Under IRC § 2010(c)(5)(B), the Secretary of the Treasury may examine the deceased 
spouse’s estate tax return to determine whether the surviving spouse has correctly calculated the 
DSUE amount.  This power exists regardless of whether the statute of limitations for assessment 
under IRC § 6501 with respect to the deceased spouse’s estate tax return has passed.  However, 
the final regulations state that the Internal Revenue Service (“IRS”) may assess additional tax on 
the return of the deceased spouse only if that tax is assessed within the period of limitations on 
assessment under IRC § 6501 applicable to the tax shown on that return.  Treas. Reg. §§ 
20.2010-2(d); -3(d); 25.2505-2(e); see the discussion of the Sower decision below. 

G. Availability of Extension of Time to Elect Portability 

The final regulations expressly state that an executor who did not file a return when the 
value of the assets reported on the return was under the threshold for filing an estate tax return 
can request relief to make the portability election if the requirements under Treas. Reg. § 
301.9100-3 (allowing extensions of time when the taxpayer acts reasonably and in good faith and 
relief will not prejudice the interests of the government) are met.  However, estates having a 
value above such filing threshold (regardless of whether there is a taxable estate) cannot obtain 
such relief.  Treas. Reg. § 20.2010-2(a)(1).  

The IRS in Revenue Procedure 2017-34, 2017-26 I.R.B. 1282, provided a simplified and 
streamlined procedure for obtaining an extension of time to elect portability.  As further 
discussed below, the general rule is that a portability election must be made, if at all, on a timely, 
complete and properly prepared estate tax return.  Treas. Reg. § 20.2010-2(a).  Previously, the 
only method to extend the time for filing to elect portability was to request a private letter ruling 
under Treasury Reg. § 301.9100-3.  This option is expensive, time consuming and not 
guaranteed.   

Under the revenue procedure, the time within which such a return may be filed is 
extended to the second anniversary of the decedent’s death.  To qualify, the estate must meet all 
the following requirements: 

• The decedent must have died after December 31, 2010; 
• The decedent must be survived by a spouse; 
• The decedent must have been a U.S. citizen or resident at death; 
• The estate must not have been required to file an estate tax return because of IRC 

§ 6018(a); 
• The estate must not have filed the estate tax return timely; 
• The estate must file a complete and properly prepared estate tax return; and 
• The estate tax return must contain the following language across the top of page 

one:  
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“FILED PURSUANT TO REV. PROC. 2017-34 TO ELECT PORTABILITY 
UNDER § 2010(c)(5)(A).”   

If the estate does not meet all of the above requirements, the only method to request an 
extension to file for portability is via the private letter ruling procedure.  

H. Effect of Portability Election Where DSUE Amount is Uncertain  

Events arising after the filing of an estate tax return that elects portability may cause a 
DSUE amount to change or create a DSUE amount when none existed at the time of filing the 
estate tax return.  For example, deductions may later become available that may cause the DSUE 
amount to appear or to be increased over the amount initially reported.  The final regulations 
state that these adjustments may be taken into account in determining the DSUE amount 
available to the surviving spouse.   

The estate tax return for the predeceased spouse should include a formula or written 
statement that provides, for example, that the DSUE amount desired is the largest DSUE amount 
after taking into account all asset values, credits and deductions that affect the computation of the 
DSUE amount as finally determined for federal estate tax purposes.  Schiller, “Estate Planning at 
the Movies(R):  Jeremiah Johnson Marks the Final Portability Regulations,” LISI Estate 
Planning Newsletter #2316 (June 22, 2015) at http://www.leimbergservices.com. 

I. Requirement of a “Complete and Properly Prepared” Estate Tax Return   

The final regulations state that portability is properly elected as long as the executor has 
timely filed a complete and properly prepared estate tax return and did not elect out of 
portability.  The return must be prepared in accordance with IRS instructions to be considered 
complete and properly prepared.  Treas. Reg. § 20.2010-2(a)(7)(i).  The IRS will consider 
whether a filed return is complete and properly prepared on a case-by-case basis.   

An exception applies to the general requirement to file a complete and properly prepared 
estate tax return that will relieve the executor from including valuations and appraisals when the 
estate is not required to file an estate tax return under IRC § 6018.  The exception applies to 
property passing under an estate tax marital or charitable deduction.  If this exception is met, the 
executor needs only to exercise due diligence in determining the value of the property at issue 
rather than determining the actual fair market value.   

However, the executor must still report the description, ownership and/or beneficiary of 
such property, along with all other information necessary to establish the right of the estate to the 
deduction.  The exception is not available for certain property when the value of such property is 
needed to determine an estate or generation-skipping transfer tax benefit (but not to determine 
basis under IRC § 1014).  The exception is also not available when less than the entire value of 
an interest in property is marital or charitable deduction property or when a partial disclaimer or 
a partial QTIP election is made and only part of the property affected is marital or charitable 
deduction property. 

The IRS may issue later rulings to define further this exception.  Treas. Reg. § 20.2010-
2(a)(7)(ii).   
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J. IRS Will Not Disregard QTIP Elections When Portability Election Made 
Rev. Proc. 2016-49, 2016-42 I.R.B. 462 (October 17, 2016) 

A QTIP election made on a federal estate tax return will not be disregarded solely 
because the decedent’s executor also elected portability under IRC § 2010(c)(5)(A).  Rev. Proc. 
2016-49 provides an important clarification of a potential conflict between the ability of an 
executor to make a QTIP election in tandem with a portability election, and the IRS position, 
announced in Rev. Proc. 2001-38, that the IRS would treat a QTIP election as null and void if the 
election was unnecessary in order to reduce the federal estate tax liability of the decedent’s estate 
to zero.  Although Rev. Proc. 2016-49 confirms the procedures by which the IRS will disregard a 
QTIP election, it will not disregard QTIP elections solely because the executor has also made a 
portability election in accordance with the regulations under IRC § 2010(c)(5)(A).   

 
Rev. Proc. 2016-49 treats a QTIP election as void when all three of the following 

conditions are met:  (1) the estate’s federal estate tax liability was zero, regardless of the QTIP 
election; (2) the executor neither made nor was considered to have made the portability election; 
and (3) the estate satisfies the procedural requirements provided by Rev. Proc. 2016-49, which 
includes filing a return (either a supplemental Form 706 for the decedent or a Form 706 or Form 
709 for the surviving spouse) with a sufficient explanation for why the QTIP election should be 
treated as void.   

 
In contrast, Rev. Proc. 2016-49 does not treat a QTIP election as void where:  (1) a partial 

QTIP election was required to reduce the estate tax liability and the executor made the election 
with respect to more trust property than was necessary; (2) the QTIP election was stated in terms 
of a formula designed to reduce the estate tax to zero; (3) the QTIP election was a protective 
election under Treas. Reg. § 20.2056(b)-7(c); (4) the executor made a portability election, even if 
the decedent’s DSUE amount was zero; or (5) a return has not been filed requesting that a QTIP 
election be treated as void.  

 
K. Review of a Predeceased Spouse’s Estate Tax Return Allowed for 

Adjustment of DSUE Amount 
Estate of Sower v. Commissioner, 149 T.C. No. 11 (September 11, 2017) 

In Sower, the Tax Court addressed the extent of IRS’ authority to examine a predeceased 
spouse’s estate tax return, after the statute of limitations for assessing additional tax had expired, 
to determine whether the DSUE amount was calculated correctly.  The executor of the estate of 
the predeceased spouse (Frank) had elected portability and had calculated the DSUE amount as 
$1,256,033.  The IRS issued a closing letter to the executor stating the return had been accepted 
as filed and further stated that the return would not be reopened unless there was evidence of IRS 
administrative error. 

The surviving spouse (Minnie) died the following year, and the executor filed an estate 
tax return claiming a DSUE amount of $1,256,033 from Frank’s estate.  Months later, the IRS 
began a review of the return filed by Minnie’s estate.  In connection with examining her estate 
tax return, the IRS also examined Frank’s estate tax return and discovered that the preparer had 
omitted adjusted taxable gifts.  Had adjusted taxable gifts been included, the DSUE amount 
would have been about $283,000. The IRS reduced the DSUE amount available to Minnie’s 



 

CORE/0831213.0113/149316185.4   

estate accordingly.  The IRS also adjusted Minnie’s taxable estate for various other gifts and 
expenses, which left an estate tax deficiency for her estate of $788,165.  Minnie’s estate filed a 
timely petition for redetermination disputing the amount. 

Minnie’s estate argued the IRS lacked authority to recalculate Frank’s DSUE amount.  In 
response, the Court pointed out that the IRS has the power to examine the estate tax return of the 
predeceased spouse to determine the DSUE amount, regardless of whether the period of 
limitations on assessment has expired.  The estate also maintained the DSUE amount calculation 
did not have to take into consideration Frank’s lifetime taxable gifts because all such gifts were 
made before portability was enshrined in the law. The Court discarded this point as irrelevant.  
Next, the estate argued the IRS had essentially waived any right it had to recalculate the DSUE 
amount because Frank’s estate had received a closing letter, and the closing letter should be 
considered a closing agreement as referenced and authorized in IRC § 7121.  The Court refused 
to equate a closing letter with a closing agreement under IRC § 7121 and concluded that Frank’s 
DSUE amount should be reduced by the aggregate amount of his lifetime taxable gifts.  Minnie’s 
estate also argued that reviewing Frank’s estate tax return for the DSUE amount was an improper 
second examination.  However, the Court disregarded this point as well.  The Court held there 
was no second examination because the IRS did not obtain any new information.  Lastly, the 
Court noted that there was no violation of the statute of limitations as to Frank’s estate because 
the IRS did not assess any tax against Frank’s estate, it was simply an adjustment of his DSUE 
amount, and the IRS only assessed estate tax against Minnie’s estate.  Ultimately, the Court 
found that the IRS acted within the bounds of its authority when it examined the return filed by 
Frank’s estate to adjust the DSUE amount available to Minnie. 

II. Whether to Make Gifts and, If So, the Most Strategic Ways to Do So 

A. Taking Advantage of the Enhanced Basic Exclusion Amount   

At this time, and for the indefinite future, individuals have a greatly enhanced, 
historically high basic exclusion amount.  This large basic exclusion amount is scheduled to 
evaporate January 1, 2026, and could be taken away by legislation at any time before that date.  
Thus, clients having significant wealth who wish to maximize their use of what could be a 
fleeting opportunity to use the basic exclusion amount now in place should consider 
expeditiously making one or more lifetime taxable gifts that fully absorb such basic exclusion 
amount.  Individuals making gifts sooner rather than later will remove more appreciation from 
their gross estate, which would be highly beneficial if the basic exclusion amount declines on 
January 1, 2026 or sooner.  Making a gift, however, is always subject to the risk that a basis step-
up upon the owner’s death with respect to the gifted asset will be forfeited.  Moreover, if the 
basic exclusion amount does not decline, an individual whose net worth is safely under the basic 
exclusion amount may regret having made a gift to remove post-gift appreciation and income 
with respect to the gifted asset(s) from his or her gross estate.  See generally, Nelson & Nelson, 
“6 Question 2018 Gift Suitability Analysis,” LISI Estate Planning Newsletter # 2631 (March 22, 
2018). 
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B. Comparing Transferring Assets by Gift vs. Sale 

If an individual makes annual exclusion gifts (IRC § 2503(b)) or gifts for educational 
expenses or medical expenses (IRC § 2503(e)), the value of the gifts themselves, along with all 
post-gift appreciation and income with respect to the gifted property, is permanently excluded 
from the donor’s transfer tax (estate and gift tax) base.  Otherwise, an individual’s gifts are 
reflected, at gift tax values, on his or her federal estate tax return, as "adjusted taxable gifts" (or 
lifetime taxable gifts).  In this circumstance, what is excluded from the donor’s transfer tax base 
is post-gift appreciation and income with respect to the gifted property.  The making of lifetime 
taxable gifts erodes the donor’s basic exclusion amount.  The making of annual exclusion gifts or 
gifts for educational expenses or medical expenses does not. 

 
If an individual makes aggregate lifetime taxable gifts (after 1976) exceeding his or her 

available basic exclusion amount, he or she owes federal gift tax.  If gift tax is paid with respect 
to a gift and the donor survives for three years or longer after having made the gift, such gift tax 
is excluded from the value of the donor’s gross estate.  IRC § 2035(b).  The net result is that, if 
IRC § 2035(b) does not apply (because the donor survived the requisite three-year period, a 40% 
estate tax rate is effectively reduced to 28.6%.  Whether paying gift tax and surviving for the 
requisite three-year period may be economically advantageous depends on whether the present 
value of the estate tax savings (which, in turn, depends on how much longer the donor lives) is 
greater or less than the value of the dollars used to pay the gift tax.  Even if paying gift tax and 
surviving for the requisite three-year period could be economically advantageous, some 
individuals lack sufficient liquidity to pay gift tax on a significant gift, and many donors simply 
don't want to pay tax any sooner than necessary. 

 
Additionally, what amounts to pre-paying estate tax potentially to take advantage of an 

effective 28.6% rate could backfire.  The donor’s consumption, or decline in the value of the 
donor’s estate, during his or her remaining life could bring the donor's gross estate plus lifetime 
taxable gifts within the basic exclusion amount at the donor’s death.  The basic exclusion amount 
could be sufficient in any event to cause no estate tax to be due (who foresaw an $11 million 
basic exclusion amount?).  The federal estate tax could be repealed. 

 
By contrast, with a sale of assets (a transfer in exchange for full and adequate 

consideration), the consideration, except to the extent consumed, will compose a part of the 
seller’s gross estate.  The consideration, depending on its character, could grow in value, shrink 
in value or remain the same in value between the time it is received and the date of death of the 
seller.  The consideration, except to the extent consumed, and depending on its value at the 
seller’s death, may receive a basis step-up under IRC § 1014.  The value of the sold property is 
excluded from the donor’s transfer tax base.  To the extent (if at all) that value exceeds the value 
of the consideration in the hands of the seller at the seller’s death, the sale may be considered a 
successful estate planning maneuver.  Since a sale is not a gift, the seller’s basic exclusion 
amount remains unchanged, and no gift tax is payable, regardless of the size of the transaction.  
A sale may be preferable to a gift in a case in which an individual has used up his or her entire 
basic exclusion amount by making large gift and doesn't want to pay gift tax and/or may have an 
economic need (or believe he or she has an economic need) to receive consideration in exchange 
for the contemplated transfer.  Of course, selling a low-basis/highly appreciated asset has 
significant potential disadvantages.  Not only would the seller lose the ability to obtain a basis 
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step-up with respect to the asset, but also the seller may incur significant income tax on the sale 
(unless the sale is to a "grantor trust.") 
 

C. “Clawback” Issues 

In response to IRC § 2001(g)(2), enacted as part of the 2017 Tax Act1, in which the 
Secretary of the Treasury is directed to prescribe regulations to carry out IRC § 2001(g) with 
respect to the difference between the basic exclusion amount applicable at the time of a 
decedent’s death and the basic exclusion amount applicable with respect to any gifts made by the 
decedent, the Secretary issued Proposed Reg. § 20.2010-1(c).  REG-106706-18, 83 Fed. Reg. 
59343 (November 23, 2018) 
 

Proposed Reg. § 20.2010-1(c) is intended to ensure that, if a decedent uses the increased 
basic exclusion amount for gifts made while the 2017 Tax Act was in effect and dies after the 
sunset of the 2017 Tax Act (currently scheduled for January 1, 2026), such decedent will not be 
treated, on such decedent’s estate tax return, as having made adjusted taxable gifts solely because 
the increase in the basic exclusion amount effectuated by the 2017 Tax Act was eliminated. 

The mechanism by which Proposed Reg. § 20.2010-1(c) would achieve this result is to 
provide that, if the total of unified credits that were used in computing a decedent’s gift tax on 
post-1976 gifts is greater than the unified credit that would be used, pursuant to IRC § 2010(c), 
to compute the estate tax on the decedent’s estate, the credit that can in that circumstance be used 
to compute the estate tax is deemed to be the total of unified credits that were used in computing 
the decedent’s gift tax. 

This is a not unexpected, but nevertheless welcome, development. 

D. Defined Value Clauses   

In conjunction with the making of large lifetime taxable gifts to take full advantage of 
today’s basic exclusion amount under the 2017 Tax Act but seeking to avoid the risk of actually 
incurring gift tax (especially where difficult-to-value assets are involved), the use of defined 
value clauses in documents effectuating gifts or sales would seem imperative.  The Internal 
Revenue Service appears to despise defined value clauses, having litigated many cases in an 
effort to have them declared as void due to public policy considerations, but it has been decades 
since the Service has prevailed in a defined value clause case, and there are several relatively 
recent cases that provide a virtual roadmap for how to design an effective defined value clause 
that will almost eliminate the risk of incurring gift tax.  See Estate of Christiansen v. Comm’r, 
586 F.3d 1061 (8th Cir. 2009); Estate of Petter v. Comm’r, 653 F.3d 1012 (9th Cir. 2011); 
Hendrix v. Comm’r, 101 T.C.M. (CCH) 1642 (2011); Wandry v. Comm’r, 103 T.C.M. (CCH) 
1472 (2012). 

 

                                                 
1 An Act to Provide for Reconciliation Pursuant to Titles II and V of the Concurrent Resolution on the Budget for 
Fiscal Year 2018, Pub. L. No. 115-97, Enacted December 22, 2017. 



 

CORE/0831213.0113/149316185.4   

III. Clayton QTIPs 

A. Description and Background 

A so-called Clayton QTIP trust is a trust for which a QTIP election at the death of the 
first spouse to die is eligible to be made and where, to the extent the predeceased spouse’s 
executor does not make the QTIP election, any non-elected property, under the terms of the 
governing instrument, passes to a separate trust which is not required to have terms identical to 
the QTIP trust and is not required to meet the definition of a QTIP trust, i.e., a traditional credit 
shelter-type trust for the concurrent benefit of the surviving spouse and descendants living from 
time to time. 

This planning technique is named after Estate of Clayton v. Comm’r, 976 F.2d 1486 (5th 
Cir. 1992).  See also Treas. Reg. § 20.2056(b)-7(d) and 7(h).  In Estate of Clayton, the 
decedent’s will created a family trust and a marital trust.  The will provided that, if the executors 
failed to make a QTIP election with respect to the marital trust, any non-elected potential QTIP 
property would pass to the family trust.  The will also provided that, to the extent the surviving 
spouse disclaimed any portion of the marital trust, that portion would pass to a third trust with 
terms similar to those of the family trust.  The surviving spouse, as sole independent executor, 
made a QTIP election for an undivided .563731 interest in specified bonds, notes and cash.  The 
Commissioner disallowed the marital deduction as to the QTIP portion and issued a notice of 
deficiency.  The Court of Appeals for the Fifth Circuit considered the question of whether the 
effect of the testamentary provision that caused non-elected potential QTIP property to pass in a 
non-QTIP disposition rendered all potential QTIP property ineligible to be elected as QTIP 
property in any event.  The Fifth Circuit ruled in favor of the surviving spouse and found that the 
provisions of the will did not affect the deductibility under IRC § 2056(b)(7) of the value of any 
potential QTIP property with respect to which a QTIP election was actually made because:  (1) 
the property to which IRC § 2056(b)(7) applied was only the property with respect to which a 
QTIP election was actually made and not all property with respect to which such an election 
could be made; and (2) the election related back to the decedent’s death.   

Both the Tax Court and the IRS acceded to the decision of the Fifth Circuit.  See Estate of 
Spencer v. Comm’r, 43 F.3d 226 (6th Cir. 1995) and Estate of Robertson v. Comm’r, 15 F.3d 779 
(8th Cir. 1994).  Treas. Reg. § 20.2056(b)-7(d)(3) provides that an income interest which is 
contingent on the election of the executor will not fail to be a qualifying income interest life if 
such an election is actually made.  

B. Substantial Post-Death Planning Flexibility 

1. Implementation of the Clayton QTIP.  In a typical Clayton QTIP 
scenario, to the extent a QTIP election is not made with respect to a predeceased spouse’s 
residuary estate, non-elected potential QTIP property passes to a traditional credit shelter-type 
trust for the concurrent benefit of the surviving spouse and descendants living from time to time.  
Income from that trust does not have to be paid to the surviving spouse.  The trust may provide 
for wholly discretionary income and principal distributions among multiple current beneficiaries.  
In addition, the surviving spouse may have a non-general power of appointment over the assets 
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of the trust.  The surviving spouse must have a mandatory income interest only in the property 
with respect to which a QTIP election is made. 

An executor generally has up to fifteen months (nine-month due date for filing the 
decedent’s Form 706 plus an automatic six-month extension) after the decedent’s death to assess 
the current situation and determine the appropriate QTIP election approach.  The executor 
determines the amount of marital deduction desired relative to the size of the decedent’s entire 
residuary estate.  To the extent the executor refrains from making the QTIP election, the executor 
effectively shifts the disposition of property from a QTIP disposition to a credit shelter 
disposition.  Treas. Reg. §§ 20.2056(b)-7(d)(3) and -7(h), Ex. 6, explicitly allow this technique to 
be implemented without disallowing causing forfeiture of the marital deduction.   

The flexibility allowed in the Clayton QTIP context provides opportunities for tax 
savings based on asset characteristics, the age and health of the surviving spouse and the family’s 
goals.  An executor may elect portability and may make a QTIP election with respect to 100% of 
potential QTIP property thereby facilitating use of the predeceased spouse’s GST exemption by 
means of the “reverse QTIP election” under IRC § 2652(a)(3) plus a full basis step-up as to the 
QTIP property at the death of the surviving spouse.  On the other hand, an executor may prefer a 
traditional credit shelter trust approach that will allow for use of the predeceased spouse’s GST 
exemption without “reverse QTIP election” and will in essence trade estate tax-free appreciation 
of property during the life of the surviving spouse for basis step-up at the surviving spouse’s 
death. 

A broad discretionary credit shelter trust dispositive scheme allows for income tax 
planning through the making of judicious distributions.  In addition, income tax planning options 
may be enhanced by providing the surviving spouse with a broad non-general lifetime power of 
appointment over the credit shelter trust. 

2. Comparison to a Contingent Disclaimer Plan.  A similar result may be 
achieved by using a contingent disclaimer trust plan.  In this scenario, at the death of the first 
spouse to die, the predeceased spouse’s residuary estate is directed to be distributed outright to 
the surviving spouse (instead of a trust with respect to which a QTIP election could be made). If 
and to the extent the surviving spouse makes a qualified disclaimer (IRC § 2518), disclaimed 
property would pass to a credit shelter-type trust for the concurrent benefit of the surviving 
spouse and descendants living from time to time.  Note, however, that, if the surviving spouse 
were to hold a non-general power of appointment not limited by an ascertainable standard, the 
disclaimer would not be qualified.  Treas. Reg. § 25.2518-2(e)(2).  Also, the time within which 
such a qualified disclaimer may be made is nine months after the predeceased spouse’s date of 
death (IRC § 2518(b)) (as compared to the fifteen-month timeframe after the predeceased 
spouse’s date of death within which a QTIP election decision may be made).  In addition, the 
opportunity to make a qualified disclaimer may be inadvertently tainted by an acceptance of 
benefits by the surviving spouse before the disclaimer is finalized.  IRC §2518(b); Treas. Reg. § 
25.2518-2(d)(1). 

IV. Design and Uses of Long-Term, Multigenerational Trusts 
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Trusts with a duration as long as applicable state law will permit (which duration in many 
states is “forever”) continue to have all the transfer tax and income tax potential benefits as such 
trust have had since long before the 2017 Tax Act.  With the 2017 Tax Act, clearly the impact of 
such benefits may be greatly increased.  A large gift to a long-term irrevocable grantor trust fully 
utilizing a client’s basic exclusion amount, to which the client’s GST exemption is allocated, 
puts potentially very substantial value in a vehicle that for the indefinite future escapes estate tax, 
gift tax and generation-skipping transfer tax and enables the fine-tuning of income tax 
consequences (basis step-up using formula general powers of appointment for beneficiaries and 
minimizing income taxes for the trust and its beneficiaries after grantor trust status has ended 
through the making of judicious distributions). 

 
Powers of appointment may also facilitate beneficial changes after creation of the trust.  

For example, the powerholder may be able to appoint the assets of a trust to an entirely new trust 
with different administrative provisions (e.g., governing law; situs; or the spendthrift or 
investment provisions or provisions for investment or distribution committees that advise or 
direct the Trustee) or dispositive provisions (e.g., removing existing beneficiaries and adding 
new ones, or changing the terms under which income and principal may be distributed to one or 
more beneficiaries). 

 
A. Designing Dispositive Provisions  

Long-term trusts can be structured in a variety of different ways to accommodate the 
settlor's desires and to enable flexibility to address unknown and unforeseeable future events. 

Generally, the governing instrument of a discretionary trust is designed with permissive 
language, e.g., the Trustee “may” (as opposed to “shall”) make distributions.  A trust instrument 
that employs a totally discretionary distribution scheme ordinarily leaves the determination of 
distributions entirely to an independent Trustee to avoid creating an enforceable right in a 
beneficiary to receive anything from the trust.  The lack of standards or guidelines for the 
determination of when and how much will be distributed to the beneficiaries makes wholly 
discretionary trusts the most flexible for dealing with future family circumstances in long-term 
trusts.     

Alternatively, a trust instrument may provide for one or more levels of entitlement by 
beneficiaries to distributions such as the right periodically to receive all of the trust’s net income, 
a percentage unitrust amount or distributions of income and/or principal based on an 
ascertainable standard.  The settlor can give the Trustee the power to make distributions in 
accordance with so-called “ascertainable standards,” such as, “for the beneficiary’s support, 
maintenance and education,” “in the event of sickness, accident, misfortune or other emergency,” 
etc.  These provisions give the beneficiary an indication of what distribution amounts may 
reasonably be expected, as well as what additional financial support might be available.  
Ascertainable standard-based distribution schemes reduce flexibility, though, making it more 
difficult for the Trustee to deal with future changed circumstances than would be the case with a 
wholly discretionary trust – which could be of concern for settlors of long-term trusts. 

The estate planner should also consider the income and transfer tax consequences to the 
beneficiaries in designing long-term trusts.  Causing the value of low-basis, highly appreciated 



 

CORE/0831213.0113/149316185.4   

trust assets to be included in the beneficiary’s estate may allow for a stepped-up basis with 
respect to such assets at the beneficiary’s death.  At the same time, so long as the value of the 
beneficiary’s gross estate is equal to or less than his or her basic exclusion amount, no federal 
estate tax will result. 

B. Mechanics of Administration: Trustees, Agents and Directors 

Among the aspects of designing an estate plan that deserve the most attention, although 
often relegated to the status of an after-thought, is carefully identifying who would be most 
qualified and effective to carry out trust administration. 

While it is true that a Trustee may usually engage agents and assistants to provide 
expertise in an area of trust administration in which the Trustee may be lacking in expertise, e.g., 
investments, the Trustee is ultimately responsible for exercising prudence in selecting the agent, 
establishing the scope of the delegation and periodically reviewing the agent’s actions.  See 
Section 9 of the Uniform Prudent Investor Act.  Trustees must possess the judgment to make 
prudent assessments and have the resolve to make and defend decisions in the face of possibly 
aggressive opposition.  Additionally, unless the Trustee under consideration is a corporate 
fiduciary, the age, health and geographical proximity (to a beneficiary) of a proposed Trustee is 
important to take into account. 

Use of a trust director in a long-term trust may also be helpful.  Uniform Trust Code § 
808(d) indicates that a trust director is a fiduciary:  “A person, other than a beneficiary, who 
holds a power to direct is presumptively a fiduciary who, as such, is required to act in good faith 
with regard to the purposes of the trust and the interests of the beneficiaries.  The holder of a 
power to direct is liable for any loss that results from breach of a fiduciary duty.”  A trust 
director is sometimes considered particularly when the Trustee will hold nontraditional assets, 
such as intellectual property, livestock, closely-held business interests, artwork, oil, gas and other 
minerals and certain real estate such as farm and ranch property, timberland and commercial 
property.  The general duties of a Trustee holding nontraditional assets are presumptively similar 
to a Trustee’s duties regarding other trust assets, but the management of these assets may require 
the involvement of a trust director with specialized knowledge concerning such assets.   When 
employing a trust director, though, it is imperative that the trust instrument clearly identify the 
administrative tasks that are to be directed and the timeframe in which such direction is to apply.  
Ensuring there is a clear delineation of duties between the trust director and the Trustee (and 
perhaps, other fiduciaries as well) can help to avoid conflicts and misunderstandings in the 
future. 



Any questions regarding CE credit, please contact Laurie Frye at (706) 353-3346. 
Fax (706) 353-3994, Email lfrye@CannonFinancial.com 

PO Box 6447, Athens, Georgia 30604 

 

 
 
 
 

 
Certificate of Attendance 

 
 (Participant Name) 

 
Has successfully completed the Cannon Financial Institute, Inc. course: 

The Moving Target: Planning for Clients with Net Worth  

Over $11 Million 

February 26, 2019 
 
 
 
 
 
Continuing Education Credits for this course are as follows: 

• Certified Public Accountant 
In accordance with the National CPE Registry of CPE sponsors, CPE credits 
have been granted based on a 50-minute hour. For information regarding 
available CPE credits please visit http://cpemarket.nasbatools.com/index.    
Instructional delivery method: Group-Live  
NASBA #103655; Field of Study –Specialized Knowledge & Application 

1.5  credit hours 

• Enrolled Agent (IRS) 
Cannon is designated as a qualified education sponsor by the IRS and can 
offer continuing education credit to Enrolled Agents.  Cannon's agreement 
with the IRS' Office of Professional Responsibility does not constitute an 
endorsement by the IRS as to the quality of the programs or their 
contribution to the professional competence of the enrolled individual. 
Course # (VRUGV-T-00114-19-O) 

2.0 credit hours 

• Certified Financial Planner (CFP™) 
Course # 257925 

1.5 credit hours     

• Accredited Fiduciary Investment Manager (AFIM™) 1.5 credit hours 

• Certified Wealth Strategists (CWS®)                      2.0 credit hours

• Certified Investment Management Analyst (CIMA®) 
Course # 19CFI016 
If you hold the CIMA®, CIMC® or CPWA® certification, you may 
report this pre-accepted CE program online by logging into your 
My IMCA account at www.imca.org/user  
 

1.5 credit hours 

• Certified Trust Financial Advisor (CTFA™) 2.0 credit hours 
 

• Chartered Life Underwriter & Chartered Financial Consultant 
(**No Individual State Insurance Credit Available) 

• Fiduciary Investment Risk Management Association (FIRMA®) 

1.5 credit hours 
 

2.0 credit hours 
 

Laurie Frye 
Professional Education Coordinator 
Coordinator 



Any questions regarding CE credit, please contact Laurie Frye at (706) 353-3346. 
Fax (706) 353-3994, Email lfrye@CannonFinancial.com 

649-4 S. Milledge Ave., Athens, Georgia 30605 

Laurie Frye 
Professional Education Coordinator 

 

 
 
 
 

Certificate of Attendance 
 
 

 (Participant Name) 
 
 

(Attorney Bar # or Social Security #)  
 

Has successfully completed the Cannon Financial Institute, Inc. course: 

The Moving Target: Planning for Clients with Net Worth 
Over $11 Million 

February 26, 2019 
 

 
 
 

 
 

Continuing Legal Education Credits for this course are as follows:    
The following states have been approved for 1.5 hours of General Credit: (Course number is indicated in 
parenthesis):Alabama, Arkansas (TWE64018), California, Delaware, Georgia, Idaho, Illinois, Iowa (307424), Kentucky (192169), 
Louisiana, Maine (048514), Minnesota (267815), Mississippi, Montana (22353),  Nebraska(170261), Nevada (39948), New 
Mexico, New York, North Carolina, North Dakota, Oregon (1048*270), Pennsylvania, Rhode Island, South Carolina, Tennessee 
(Distance Ed), Texas(174029442), Utah , Vermont, Virginia, Washington, Wisconsin, & Wyoming 
 
These states have been approved for the following General Credit:  Colorado – 2 hours, Florida - 2 hours (1806862N), 
Missouri –1.8 hours, Oklahoma – 2 hours, West Virginia – 1.8 hours 
 
The following states either do not require/do not accept outside CLE Credit/or do not accept teleconference 
calls for CLE Credit:   District of Columbia, Hawaii, Maryland, Massachusetts, Michigan & South Dakota  
The following states have special circumstances:  
Alaska-Attorneys can use this certificate to submit to Alaska State Bar 
Arizona-On honor system  
Connecticut-Attorneys can use this certificate to submit to Connecticut MCLE 
Indiana & Ohio-Site Coordinators must apply for credit as the sponsor in order for participants to receive credit 
Kansas–Attorney or Site may apply 30 days prior to program 
New Hampshire- NHMCLE does not approve or accredit CLE activities for the NH Minimum CLE requirement.  NH attendees 
must self-determine whether a program is eligible for credit and self-report their attendance.  
New Jersey-Attorneys can use this certificate for New Jersey CLE for 1.5 General credits (Reciprocity Rule)  
New York–Attorneys may use this certificate to report their attendance as it is accredited by Approved NY Jurisdictions:  AL, AR, 
CO, DE, GA, KY, LA, MS, NM, NC, ND, OK,. Type of credit: Areas of Professional Practice 1.5 Credits 
* In order for PA attorneys to receive credit they must listen to the teleconference in a live classroom setting. The teleconference 
site must also be listed on the PACLE website and the site must be open to any PA attorney who desires to listen to the program.  
Call PACLE at 1-800-497-2253 with questions on website listing. 
****As required by the following State Bars, Cannon will submit the mandatory attendance rosters for the attorneys seeking CLE 
credits ONLY in the following states: Alabama, Delaware, Georgia, Idaho, Louisiana, Montana, Nebraska, Nevada, New Mexico, 
North Carolina, Oklahoma, Oregon, Rhode Island, South Carolina, Tennessee, Texas, Utah, Washington and West Virginia. **** 

Mike Kuiper
Highlight


Mike Kuiper
Highlight


Mike Kuiper
Highlight


Mike Kuiper
Highlight




Participant Survey

We would love to hear your feedback for today’s teleconference:

The Mo ing Target: Planning 
for Clients with Net Worth er 

$11 Million

e ruary 2 , 2019
Please use this link to tell us what you think.

http://livewebcast.net/cannon/022619

Any questions regarding CE credit, please contact Laurie Frye at (706) 353-3346.
Fax (706) 353-3994, Email lfrye@CannonFinancial.com

PO Box 6447, Athens, Georgia 30604


	ADP5257.tmp
	A. Determining When Representation Begins and Ends
	1. Beginning of the Attorney-Client Relationship
	2. Ending of the Attorney-Client Relationship:  Duty to Monitor Affairs of Client to Ensure That Estate Plan is Not Frustrated by Subsequent Actions
	a. Lawyers Beware
	b. Model Rule 1.4 and Dormant Representation
	c. Creating a Duty to Provide Services

	3. Lawyer Not in Violation of Ethics Rules for Insertion of Qualified Amendment Provision Dunn v. Patterson, 919 N.E.2d 404 (Ill. App. November 18, 2009)

	B. Difficulties Arising From Charitable Gifts and Bequests:  State Bar of Nevada Standing Committee on Ethics and Professional Responsibility, Formal Opinion No. 47 (2011)
	C. Hazards of Advising Clients Regarding Asset Protection
	1. Court Finds No Ethical Violation for Representing a Client in a Fraudulent Conveyance Iowa Supreme Court Attorney Disciplinary Board v. Ouderkirk, 845 N.W.2d 31 (Iowa 2014)
	2. Eleventh Circuit Denies Summary Judgment for Lawyer Who Deposited Debtor Funds into Trust Account to Avoid Creditors Martinez v. Hutton (In re Harwell), 628 F.3d 1312 (11th Cir.  2010)
	3. Ethical Considerations in Counseling Clients to Take Advantage of Creditor Protection Remedies

	D. Relationship Between Ethics Violations and Malpractice Charges

	ADP5BAB.tmp
	A. Determining Whether Succession Within the Family is Appropriate
	B. Considerations Involving Children Who Are Active in the Business and Those Who Are Not
	1. The Typical Conflicts
	2. Some Planning Alternatives
	a. Equal Distribution of Identical Business Interests.  While the default plan often is to distribute the family business interests equally among all the children, this plan may not be advisable unless all the children get along well and are all insid...
	b. Allocating Control to Insiders.  It is often appropriate to separate non-managerial interests in a family business (such as limited partnership interests or non-voting stock) from the management interests (such as general partnership interests and ...
	c. Distribution of Business Interests Only to Insiders and Distributing Other Assets to Outsiders.  Alternatively, a business owner’s estate plan can provide for insiders to receive business assets and for outsiders to receive non-business assets.  Th...
	d. Granting Outsiders Limited Decision-Making Powers.  Another approach is for the family members to adopt an agreement that gives the insiders some unilateral decision-making rights but requires one or more of the outsiders to join them for certain m...
	e. Puts and Calls.  Another option is to leave the business interests equally to all the children, with the interests owned by the outsiders subject to a “put,” which is a mandatory redemption at a formula price or at an appraised purchase price paid ...
	f. Outsiders Who May Later Become Active in the Family Business.  What if one or more members of the next generation have not decided whether to enter the family business by the time the business owner wants to complete his or her transfer of control ...


	C. Effective Use of Trusts
	1. Allocation of Business Interests Among Trusts
	2. Dispositive Provisions of Continuing Trusts
	3. Selection of Trustees
	4. Trustees’ Activities Constitute Material Participation Under Passive Activity Rules Frank Aragona Trust v. Commissioner, 142 T.C. No. 9 (March 27, 2014)
	a. Facts.  Frank Aragona (“Frank”) established a trust (the “Trust”) that owned rental real estate and also engaged in other real estate activities such as holding real estate and developing real estate.  Frank was the initial Trustee and the benefici...
	b. Analysis.  The general rule is that rental real estate activities are considered passive activities under IRC § 469(c)(2) unless the taxpayer qualifies for the exception under IRC § 469(c)(7)(B).  The exception provides that rental real estate acti...

	5. Court Finds That Trustee Not Subject to Trustee Fiduciary Duties with Regard to Management of Family Entities Owned by Trust Rollins v. Rollins, 755 S.E.2d 727 (Ga. March 3, 2014)

	D. Anticipating and Handling Owners’ and Children’s Marital Issues
	1. Premarital and Postmarital Agreements
	2. Irrevocable Trust Planning


	ADP9A3F.tmp
	A. How A Trust Is or May Become Subject to a State’s Income Tax
	1. In General
	2. Specific State Examples
	a. Delaware
	b. Michigan
	c. New Jersey
	d. Missouri
	e. New York
	f. California


	B. Constitutional Challenges to a State’s Taxation of Trusts
	1. Due Process Clause
	In District of Columbia v. Chase Manhattan Bank, 689 A.2d 539 (D.C. App. 1997)
	In Chase Manhattan Bank v. Gavin, 733 A.2d 782 (Conn. 1999)

	2. Commerce Clause

	C. Changing a Trust’s Residency to Avoid State Income Tax
	D. Determining the Sources of Income for State Income Tax Purposes
	E. Trusts Subject to State Income Tax in More Than One State

	ADPBD28.tmp
	A. Lawyer’s Duties to a Disabled Client
	1. Recognizing a Client’s Disability
	2. General Ethical Standards for Dealing With a Client’s Disability
	3. Taking Protective Actions
	a. General Rules Under Model Rule 1.14(b).  Model Rule 1.14(b) gives the lawyer discretion to take “reasonably necessary protective action” for a disabled client, provided that the lawyer reasonably believes that the client:  (1) has diminished capaci...
	b. Seeking Appointment of A Guardian.  Seeking appointment of a guardian for a disabled client is an extreme measure and should not be undertaken lightly.  Several states, including New York and Oregon, have taken stances similar to Model Rule 1.14 in...
	c. Other Protective Measures.  In addition to appointing a guardian, the ABA Comment to Model Rule 1.14 provides that the protective measures a lawyer may take with respect to a disabled client include:  (1) consulting with family members; (2) using a...

	4. Duty of Confidentiality to Disabled Client
	a. General Rules Under Model Rule 1.14(c).  As mentioned above, Model Rule 1.14(c) addresses the disclosure of confidential information of a disabled client.  It does this by reaffirming that the general rules of confidentiality as set forth in Model ...
	a. A lawyer shall not reveal information relating to the representation of a client unless the client gives informed consent, the disclosure is impliedly authorized in order to carry out the representation or the disclosure is permitted by paragraph (b).
	b. A lawyer may reveal information relating to the representation of a client to the extent the lawyer reasonably believes necessary:
	1. to prevent reasonably certain death or substantial bodily harm;
	2. to prevent the client from committing a crime or fraud that is reasonably certain to result in substantial injury to the financial interest or property of another and in furtherance of which the client has used or is using the lawyer’s services;
	3. to prevent, mitigate or rectify substantial injury to the financial interests or property of another that is reasonably certain to result or has resulted from the client’s commission of a crime or fraud in furtherance of which the client has used t...
	4. to secure legal advice about the lawyer’s compliance with these Rules;
	5. to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client was involved, or to res...
	6. to comply with other law or a court order; or
	7. to detect and resolve conflicts of interest arising from the lawyer's change of employment or from changes in the composition or ownership of a firm, but only if the revealed information would not compromise the attorney-client privilege or otherwi...


	b. State Opinions.  Most state ethics opinions have espoused relaxing the confidentiality requirements of the lawyer if the lawyer determines it to be in the client’s best interests.  Various jurisdictions, however, have expressed different opinions a...


	B. Legislation Enacted to Create Savings Accounts for People With Disabilities
	C. Planning for Social Security Income and Medicaid With Special Needs Trusts
	1. Introduction
	2. Statutory Special Needs Trusts
	a. First Party Special Needs Trust.  Under a so-called “first party special needs trust” or “(d)(4)(A) SNT” (also called an “OBRA ‘93 trust”, “self-funded SNT” or “payback SNT”) a trust with the following characteristics will be excluded from the appl...
	b. (d)(4)(C) Pooled Trusts

	3. Third Party Created and Funded Special Needs Trusts
	4. Issues Applicable to Both Third Party and First Party Special Needs Trusts


	ADPD4C.tmp
	A. Planning to Achieve Basis Step-Up
	1. General Power of Appointment
	a. Allowing an Independent Trustee or Trust Protector to Grant
	.  A trust instrument could be drafted in such a way that an independent Trustee or a trust protector may grant a general power of appointment to a beneficiary after having examined the income and transfer tax consequences of so doing.  Conditioning t...
	b. Decanting, Modification and Non-Judicial Settlements
	.  Decanting is the process by which a Trustee of an irrevocable trust with discretionary distribution authority may, without court approval, transfer the trust property into a new, separate trust.  The governing instrument of the new trust has admini...

	2. Delaware Tax Trap

	B. Avoiding Compressed Federal Income Tax Rate Structure Applicable to Trusts
	1. Distributions of Ordinary Income
	2. Distributions of Capital Gain
	a. Methods of Including in DNI
	.  As a general rule, capital gains are not included in distributable net income (“DNI”), except in the year the trust terminates.  IRC § 643(a)(3).  Capital gains and losses generally are allocated to principal and benefit (or disadvantage) the remai...
	(1) Allocated to income (but, if income under the state statute is defined as, or consists of, a unitrust amount, a discretionary power to allocate gains to income must also be exercised consistently and the amount so allocated may not be greater than...
	(2) Allocated to corpus but treated consistently by the fiduciary on the trust’s books, records and tax returns as part of a distribution to a beneficiary; or
	(3) Allocated to corpus but actually distributed to the beneficiary or utilized by the fiduciary in determining the amount that is distributed or required to be distributed to a beneficiary.

	b. Capital Gains Allocated to Income
	.  If capital gains are appropriately allocated to income, then such gains will be included in DNI.  Treas. Reg. § 1.643(a)-3(b)(1).
	c. Capital Gains Treated Consistently As Part of a Distribution
	.  Capital gains will be a part of DNI notwithstanding that they are allocated to principal if the Trustee treats such gains consistently on the trust’s books, records and tax returns as part of a distribution to a beneficiary.  Treas. Reg. § 1.643(a)...
	d. Capital Gains Actually Distributed to Beneficiary
	.  Capital gains appropriately allocated to principal but actually distributed to a beneficiary will be included in DNI.  Treas. Reg. § 1.643(a)-3(b)(3).
	e. Capital Gains Used to Determine Amount of Distribution
	.  Treas. Reg. § 1.643(a)-3(b)(3) also provides that capital gains that are allocated to corpus, but utilized by the fiduciary in determining the amount that is distributed or required to be distributed to a beneficiary, will be included in DNI.  This...
	f. General Requirements
	.  In each of these four instances discussed above, the allocation of capital gains to income must be made:  (1) pursuant to the terms of the governing instrument and applicable local law; or (2) pursuant to a reasonable and impartial exercise of disc...


	C. Avoiding or Minimizing New 3.8% Medicare Surtax
	1. In General
	2. Trustee’s Activities Constitute Material Participation Under Passive Activity Rules Frank Aragona Trust v. Comm’r, 142 T.C. No. 9 (March 7, 2014)
	a. Facts
	.  Frank Aragona (“Frank”) established a trust (the “Trust”) that owned rental real estate and also engaged in other real estate activities such as holding real estate and developing real estate.  Frank was the initial Trustee and the beneficiaries of...
	b. Analysis
	.  The general rule is that rental real estate activities are considered passive activities under IRC § 469(c)(2) unless the taxpayer qualifies for the exception under IRC § 469(c)(7)(B).  The exception provides that rental real estate activities are ...


	D. Irrevocable Grantor Trust Strategies That May Facilitate Income Tax Reduction
	1. Potential for Using Grantor Trust Not Includable in Grantor’s Gross Estate to Achieve Basis Step-Up
	2. Beneficiary Defective Irrevocable Trusts
	3. “Supercharged” Credit Shelter Trustsm


	ADP4F5B.tmp
	A. Qualified Disclaimers and Clayton QTIP Elections
	1. Clayton QTIP
	2. Substantial Post-Death Planning Flexibility
	In a typical Clayton QTIP scenario, to the extent a QTIP election is not made with respect to a predeceased spouse’s residuary estate, non-elected potential QTIP property passes to a traditional credit shelter-type trust for the concurrent benefit of...

	3. Possible Difficulties with Clayton QTIP Elections
	a. Rev. Proc. 2001-38
	b. Possible Taxable Gift of a Portion of QTIP Trust Income Interest
	c. Possible Transfer With Retained Interest


	B. IRS Issues Final Portability Regulations  T.D. 9725 (June 12, 2015)
	1. Introduction
	2. Last Deceased Spouse
	3. Order of Applying the Basic Exclusion Amount and the DSUE Amount
	4. Prior Taxable Gifts
	5. Examination of Prior Returns
	6. Availability of Extension of Time to Elect Portability
	7. Effect of Portability Election Where DSUE Amount is Uncertain
	8. Requirement of a “Complete and Properly Prepared” Estate Tax Return
	9. Special Rules for Qualified Domestic Trusts
	10. Availability of DSUE Amount by Surviving Spouse Who Becomes a United    States Citizen
	11. Portability Election and Rev. Proc. 2001-38
	12. Effective Date

	C. Choice of Fiscal Year and IRC Section 645 Election
	1. Mechanics
	2. Late Fiscal Year Election

	D. Navigating the 2014 Final Regulations Under IRS Section 67
	1. In General
	2. Proposed Regulations and the Knight Decision
	3. Final Regulations
	a. In General
	.  The final regulations add a new section, Treas. Reg. § 1.67-4, which provides that “[a] cost is subject to the 2-percent floor to the extent that it is included in the definition of miscellaneous itemized deductions under section 67(b), is incurred...
	b. Investment Advisory Fees
	.  In the final regulations the IRS applied IRC § 67(e) as interpreted by the Supreme Court in Knight.  Treas. Reg. § 1.67-4(b)(4) provides that investment advisory fees are subject to the two percent floor.  However, “certain incremental costs of inv...
	c. Bundled Fees
	.  Regarding bundled fees (i.e., a fee for both costs that are subject to the two percent floor and costs that are not), in accordance with the Knight decision, Treas. Reg. § 1.67-4(c) generally requires such fees to be “unbundled” and allocated betwe...
	d. Effective Date
	.  The final regulations apply to taxable years beginning on or after January 1, 2015.


	E. Paving the Way to Consistency- New Basis Rules for Property Acquired from a Decedent  Surface Transportation and Veterans Health Care Choice Improvement Act of 2015, P.L. 114-41 (July 31, 2015)
	1. Basis Consistency
	2. New Reporting Requirements
	3. Delayed Reporting Requirements
	4. New Penalties

	F. IRS Announces it Will Only Issue Closing Letters upon Request June 16, 2015

	ADPD64F.tmp
	A. Funding Trusts with Retirement Assets
	1. Multiple Beneficiaries
	2. See-Through Trusts
	3. Conduit Trusts
	4. Accumulation Trusts

	B. Working with Beneficiary Designations
	1. Importance of the Plan Documents
	Æ Planning Point:  It is prudent for the estate planner to obtain a plan administrator’s consent to the client’s beneficiary designations for the client’s qualified plan interests, even if the plan document does not require such consent.  This approac...

	2. Beneficiary Designation Forms Not “Plan Documents” Requiring Compliance By Participant for Benefits to Be Paid  Mays-Williams v. Williams, 777 F.3d 1035 (9th Cir. January 28, 2015)

	C. Rollovers and Trustee-to-Trustee Transfers: Not Nearly As Simple As You Think
	1. Surviving Spouse as Beneficiary of Eligible Retirement Plan Assets
	2. Ability of Nonspouse Beneficiaries to Rollover Distributions From Eligible Retirement Plans

	D. Using IRAs and Qualified Retirement Plans for Charitable Giving
	1. In General
	Æ Planning Point:  The most common sources of IRD are distributions from a decedent’s IRA, pension plan, 401(k) or profit-sharing plan.
	EXAMPLE:  Assume a client with a taxable estate wants to make a gift at his death of $100,000 to charity, and $100,000 to his niece.  The client has a $100,000 IRA.  Below are the net after-tax consequences if the IRA is given to charity, or if the I...
	IRA to Charity:   IRA to Niece:
	Charity Receives: $100,000  Charity Receives: $100,000
	Niece Receives: $60,000  Niece Receives: $30,400
	IRS Receives: $40,000  IRS Receives: $69,600


	2. Naming a Charitable Remainder Trust as Beneficiary
	3. Use of IRA Assets to Satisfy Charitable Bequests is IRD Taxable to Trust  PLR 201438014 (September 14, 2014)


	ADP52D3.tmp
	A. Duties Owed to Non-Client Beneficiaries By Lawyers Representing Trustees
	1. Lawyer’s Duty to Disclose Information to Beneficiaries
	2. Legal Malpractice Claims by Third Parties and the Role of Privity

	B. Conflicts That May Arise From Representing Co-Trustees
	C. Ethics Concerns for Lawyers who Serve as Trustees
	1. Conflicts of Interest
	2. Representing a Beneficiary or Creditor
	3. Exculpatory Clauses
	4. Other Concerns

	D. Propriety of Seeking Releases Upon Trust Termination

	ADP6D36.tmp
	A. Planning For Those With Little or No Transfer Tax Concern
	1. Basis Step-Up in General
	2. Avoiding IRC Section 1014(e)
	a. Discretionary Trust.  Assume that a soon-to-be surviving spouse transferred her assets to the soon-to-be-deceased spouse and it is inevitable that the predeceasing spouse will die within one year of such transfer.  If, instead of directing a transf...
	b. QTIP Trust.  Although Estate of Kite v. Commissioner, T.C. Memo 2013-43, primarily dealt with the gift tax consequences of a deferred private annuity and qualifying income interest for life disposition issues under IRC § 2519, the case, in passing,...

	3. Designing Spousal Asset Ownership Structure to Ensure Some Basis Step-Up at Death of First Spouse to Die

	B. United States Citizens Holdings Assets Outside the United States
	1. General Considerations
	2. Tax Issues Arising From Assets Located in Canada

	C. Continued Utility of Long-Term Trusts
	1. Allocation of Business Interests Among Trusts
	2. Incentive Trusts
	3. Asset Protection Through Discretionary Trusts

	D. Dismantling Client’s Estate Planning Structures That No Longer Make Sense
	1. Income Tax Consequences of Unwinding Family Limited Partnerships
	2. Irrevocable Trusts
	a. Modification and Premature Termination.  Thirty-one jurisdictions have enacted the Uniform Trust Code (“UTC”), with Minnesota being the most recent jurisdiction to enact the UTC effective January 1, 2016.  The Uniform Trust Code authorizes several ...
	b. Decanting.  In general, decanting is the process by which a Trustee of an irrevocable trust (the “transferor trust”) with discretionary powers over trust principal, without court approval, transfers the principal into a new trust or a separate, cur...
	c. General Powers of Appointment.  IRC § 2041(b)(1) defines a general power of appointment as a power which is exercisable in favor of the decedent, his estate, his creditors, or the creditors of his estate.  IRC § 2041(a)(2) provides that a “power of...



	ADPEE0A.tmp
	A. Overview of ACTEC Commentaries
	1. History and Purpose
	2. Representing Families
	3. Engagement Letters
	4. Dormant Representation
	5. Clients with Disabilities
	a. General Ethical Standards.  Model Rule 1.14 (“Client with Diminished Capacity”) sets forth standards specifically applicable when a client has diminished capacity.  Model Rule 1.14(a) makes it clear that the lawyer’s duty to the client does not end...
	b. Taking Protective Actions.  Model Rule 1.14(b) gives the lawyer discretion to take “reasonably necessary protective action” for a disabled client, provided that the lawyer reasonably believes that the client:  (1) has diminished capacity; (2) is at...
	c. Duty of Confidentiality to Disabled Client.  As mentioned above, Model Rule 1.14(c) addresses the disclosure of confidential information of a disabled client.  It does this by reaffirming the general rules of confidentiality as set forth in Model R...

	6. Disclosures to Beneficiaries

	B. Fulfilling Duties of Competence and Diligence
	1. Supervising Execution of Documents
	2. Promptness in Having Client Execute Estate Planning Documents
	3. Missing or Defective Language
	4. Technology and Document Storage

	C. Multijurisdictional Practice/Unauthorized Practice of Law
	1. Client Mobility
	2. Model Rule 5.5
	3. Birbrower, Montalbano, Condon & Frank v. Superior Court, 17 Cal.4th 119, 70 Cal.Rptr.2d 304, 949 P.2d 1 (1998).

	D. Multidisciplinary Practice
	1. General
	2. New York’s Multidisciplinary Rules
	3. District of Columbia


	ADPD05A.tmp
	A. Overview of ACTEC Commentaries
	1. History and Purpose
	2. Representing Families
	3. Engagement Letters
	4. Dormant Representation
	5. Clients with Disabilities
	a. General Ethical Standards.  Model Rule 1.14 (“Client with Diminished Capacity”) sets forth standards specifically applicable when a client has diminished capacity.  Model Rule 1.14(a) makes it clear that the lawyer’s duty to the client does not end...
	b. Taking Protective Actions.  Model Rule 1.14(b) gives the lawyer discretion to take “reasonably necessary protective action” for a disabled client, provided that the lawyer reasonably believes that the client:  (1) has diminished capacity; (2) is at...
	c. Duty of Confidentiality to Disabled Client.  As mentioned above, Model Rule 1.14(c) addresses the disclosure of confidential information of a disabled client.  It does this by reaffirming the general rules of confidentiality as set forth in Model R...

	6. Disclosures to Beneficiaries

	B. Fulfilling Duties of Competence and Diligence
	1. Supervising Execution of Documents
	2. Promptness in Having Client Execute Estate Planning Documents
	3. Missing or Defective Language
	4. Technology and Document Storage

	C. Multijurisdictional Practice/Unauthorized Practice of Law
	1. Client Mobility
	2. Model Rule 5.5
	3. Birbrower, Montalbano, Condon & Frank v. Superior Court, 17 Cal.4th 119, 70 Cal.Rptr.2d 304, 949 P.2d 1 (1998).

	D. Multidisciplinary Practice
	1. In General
	2. New York’s Multidisciplinary Rules
	3. District of Columbia


	ADP1BD1.tmp
	A. Insidious Conflicts of Interest
	1. Joint Representation Generally
	2. Representing Spouses and Members of the Same Family
	a. A v. B v. Hill Wallack, 726 A.2d 924 (N.J. 1999).  In October 1997, the law firm of Hill Wallack was retained jointly to represent a husband and wife in drafting their Wills.  The husband and wife each signed a “Waiver of Conflict of Interest” docu...
	b. Lawyer Not Entitled to Disclose.  The court in A v. B v. Hill Wallack noted the contrary positions taken by New York and Florida whereby both ethics committees prohibited the disclosure of confidential information obtained during the course of a jo...
	c. Lawyer Obligated to Disclose.  Some states have modified their rules to require a lawyer to reveal confidences in certain joint representation situations.  For instance, Hawaii Rule of Professional Conduct 1.6(c) provides, in pertinent part, that “...
	d. ACTEC Position – Lawyer Entitled to Disclose.  The ACTEC Commentaries on Model Rule 1.6 give the lawyer discretion in determining how to respond.  The ACTEC Commentaries then provide the following possible courses of action:  “(1) take no action wi...
	e. Additional Case Law.
	1) Haynes.  In Haynes v. First National State Bank of New Jersey, 432 A.2d 890 (N.J. 1981), a lawyer prepared a Will for a client when the lawyer had a pre-existing professional relationship with the principal beneficiary of the Will, who was the clie...
	2) Mann.  In Will of Mann, 490 N.Y.S.2d 213 (1985), a motion was filed to disqualify a lawyer in a Will contest case in which the lawyer represented a disinherited child.  The lawyer had previously represented the disinherited child’s sibling in other...
	3) Aoki.  In In re Aoki, 243 N.Y.L.J. 93, at 18 (May 17, 2010), Rocky Aoki (“Rocky”) was the founder of the Benihana Restaurant chain, comprising approximately 110 restaurants worldwide.  The restaurant chain was controlled by Benihana of Tokyo, Inc. ...



	B. Best Practices for Engagement Letters
	1. Scope of Services and Fees
	2. Conflicts of Interest and Confidentiality

	C. Dealing with Unrepresented Individuals
	1. Model Rule 4.3
	2. Communicating With Beneficiaries While Representing the Trustee


	ADP628B.tmp
	I. Proper Life Insurance Beneficiary Designations
	A. The Estate as Beneficiary
	B. Individuals as Beneficiaries
	C. Naming a Trust
	D. Other Precautions

	II. Life Insurance Trusts
	A. Generally
	B. Trustee Breached Fiduciary Duty to Trust by Providing False Address and Allowing Insurance Policies to Lapse Rafert v. Meyer, 859 N.W.2d 332 (Neb. February 27, 2015)
	C. The Reciprocal Trust Doctrine

	III. Transfer-For-Value Rule
	IV. Recent Developments
	A. Income of Separate Accounts for Variable Life Insurance Policies Held in Trust Includible in Gross Income Under Investor Control Doctrine Webber v. Commissioner, 144 T.C. No. 17 (June 30, 2015)
	1. Background
	2. Rulings
	a. Investor Control Doctrine.  Under the investor control doctrine, a policyholder will be deemed the true owner, for income tax purposes, of the assets held inside a life insurance policy if he or she retains sufficient incidents of ownership over th...
	b. Accuracy-Related Penalty.  The IRS requested imposition of a 20% accuracy-related penalty under IRC § 6662 for the years 2006 and 2007 because of substantial understatement of income tax.  The Tax Court refused to impose the penalty because it held...


	B. Securing Financing Arrangement for a Buy/Sell Agreement, Alone, is Not Enough to Create an Insurable Interest in the Context of Life Insurance Johnson v. Estate of Minnick, 861 NW2d 705 (Neb. April 17, 2015):


	ADPEA02.tmp
	I. An Overview of Tax Deductions Available for Contributions to or for Charity
	A. Limitations on Deductibility
	1. Percentage Limitations
	2. Public Charities
	3. Private Foundations
	4. Valuation Limitations
	5. Estate and Gift Tax Charitable Deductions

	B. Charitable Set Aside Not Too Remote As To Be Negligible for Purposes of IRC § 642(c) Given Ongoing Potential for Will Challenge Estate of John D. DiMarco v. Commissioner, T.C. Memo 2015-184 (September 21, 2015).
	1. Factual Background
	2. Analysis


	II. Trusts and Other Mechanisms by Which to Make Charitable Gifts
	A. Net Income with Makeup Charitable Remainder Unitrust Fails to Qualify for Charitable Deduction Estate of Schaefer v. Commissioner, 145 T.C. No. 4 (July 28, 2015)
	B. Donor-Advised Funds

	III. IRA Charitable Rollover Made Permanent Protecting Americans From Tax Hikes Act, 2016 Consolidated Appropriations Act, Division Q, P.L. 114-113 (December 18, 2015) (PATH Act)
	IV. Issues Associated with Transferring Closely-Held Business Interests to Charity Estate of Victoria E. Dieringer v. Commissioner, 146 T.C. No. 8 (March 30, 2016)
	A. Factual Background
	B. Analysis


	ADP60F6.tmp
	I. Trust Drafting to Limit Decanting and Changes under the Uniform Trust Code and Similar Laws
	II. Marital and Cohabitation Agreements
	A. Lack of Voluntariness
	B. Unconscionability and Failure to Disclose
	C. Minimizing the Risks of Litigation Regarding the Validity of Premarital and Postmarital Agreements
	1. Separate Counsel
	2. Timing of the Agreement
	3. Disclosure
	4. Provisions to Exclude
	5. Refer Specifically to Rights Waived
	6. Recitals
	7. Provide Incentives to Avoid Litigation


	III. In Terrorem Clauses
	A. Generally
	B. Types of In Terrorem Clauses
	1. To Prevent Challenge Regarding Validity of a Document
	2. To Prevent Challenge to Acts or Omissions of Fiduciaries

	C. Common Challenges and Impact on In Terrorem Clauses
	1. Suits to Construe as Contests
	2. Declaratory Judgment Actions as Contests
	a. Declaratory Judgment Action Seeking Interpretation.  Not surprisingly, declaratory judgment actions seeking interpretation or construction of a Will or trust instrument, even in states with strict construction rules, are generally not deemed attack...
	b. Declaratory Judgment Action Seeking Determination Regarding Proposed Action.  Statutes in New Hampshire and Delaware expressly provide that in terrorem clauses are unenforceable against actions to determine whether a pending or proposed proceeding ...

	3. In Terrorem Clause Issues Arising in a Mobile Society


	IV. Rescuing Clients from Their Own Improvidence
	A. In re Aoki
	B. Stangland v. Brock
	C. Dunn v. Patterson


	ADP9AAE.tmp
	I. The Current Landscape Regarding Trust Diversification Requirements
	A. Uniform Prudent Investor Act
	B. Case Law
	C. Drafting Recommendations
	D. W.A.K. ex. rel. Karo v. Wachovia Bank, N.A., 712 F. Supp. 2d 476 (E.D. Va. 2010)

	II. Recognizing and Addressing Difficulties That May Result From Holding Closely-Held Business Interests
	A. Georgia Supreme Court Directs Court of Appeals Regarding Fiduciary Duty Standards to be Applied to the Management of Family Entities Owned by Trust Rollins v. Rollins, 780 S.E.2d 328 (Ga. Nov. 23, 2015)
	B. Selection of Trustees
	C. Balancing Investment Performance With Beneficiaries’ Needs

	III. Special Concerns When Holding Other Nontraditional Assets in Trust
	A. Utilizing Directed Trusts
	A directed trust is one in which a trust instrument confers one or more of a Trustee’s usual responsibilities on a third party.  The third party has the power to direct the Trustee as to the matter under the third party’s control, and often the Truste...

	B. Other Options
	When the governing instrument does not include powers sufficient to permit the Trustee effectively to manage a specialty asset, the Trustee must determine whether continued retention of the asset is appropriate.  In those cases where the governing ins...


	IV. Socially Responsible Investing
	A. Duty of Loyalty
	B. Duty of Impartiality
	C. Duty of Prudent Investment


	ADP3584.tmp
	I. Using Tenancy by the Entirety Form of Ownership
	II. Asset Protection Status of Qualified Retirement Plans, IRAs and Life Insurance Proceeds
	A. Retirement Plans
	B. Creditor Protection for Inherited IRAs
	1. Clark v. Rameker.  In Clark v. Rameker, 573 U.S. ___, 134 S.Ct. 2242 (2014), the debtor inherited an IRA worth $450,000 from her mother.  The debtor subsequently initiated a bankruptcy proceeding and claimed that the inherited IRA was exempt from b...
	2. Protecting Inherited IRAs From Creditors After Clark.  State law may, indirectly, provide creditor protection in bankruptcy for inherited IRAs.  Despite the Supreme Court’s holding in Clark, court decisions post-Clark have permitted certain inherit...

	C. Asset Protection for Life Insurance Proceeds
	68T1. UMorey v. Everbank and Air Craun, Inc., 93 So.3d 482 (Fla. 1 Dist. Ct. App., 2012)U.  68TThe Florida Appellate Court found that life insurance proceeds payable to a revocable trust were not exempt from the claims of creditors of the estate becau...
	68T2. UIn re Estate of King, 269 P.3d 1189 (Ariz. 1 Ct. App., 2012)U.  68TWith facts similar to those in Morey, the Arizona Court of Appeals, Division One, arrived at the opposite conclusion by ruling that a debt payment provision in the subject trust...


	III. Avoiding Fraudulent Transfers
	A. Statute of Limitations
	B. Actual Fraud
	C. Constructive Fraud
	1. Transfer While Insolvent.  A transfer is voidable by a Bankruptcy Trustee or existing creditors if:  (a) the transferor does not receive reasonably equivalent value in return; and (b) the transferor is insolvent at that time or becomes so as a resu...
	2. Transfer by Person Intending to Incur Debt.  The Bankruptcy Code provides that a transfer made by a person who intended to incur or believed he or she would incur debts beyond his or her ability to pay, and who received less than a reasonably equiv...
	3. Other Voidable Transfers.  A transfer of real property can be voided under the Bankruptcy Code if the transfer has not been acknowledged or proved and filed for record as required by law.  Section 548(d)(1).  A transfer for less than reasonably equ...

	D. Court Finds No Ethical Violation for Representing Client in a Fraudulent Conveyance  Iowa Supreme Court Att’y Disciplinary Bd. v. Ouderkirk, 845 N.W.2d 31 (Iowa 2014)

	IV. Self-Settled Trusts (including “Qualified Spousal Trusts”) and Third Party-Settled Trusts
	A. Self-Settled Trusts – The Good, The Bad and The Ugly
	1. Primary Requirements for the Trust Instrument.  The most common requirements to be met to qualify under a DAPT statute are that the trust instrument must:  (a) be irrevocable, (b) provide that the applicable state’s law shall be the governing law o...
	2. Settlor’s Retained Interests.  Almost all DAPT statutes specify the interests and powers that may be retained by the settlor.  Under some DAPT statutes, the Trustee may make distributions to the settlor either pursuant to the Trustee’s broad discre...
	3. Fraudulent Transfers.  In each DAPT state, transfers of property into a DAPT that would constitute a fraudulent transfer are not afforded protection from claims of the settlor’s creditors.  See, e.g., 12 Del. Code Ann. § 3572; N.H. Rev. Stat. Ann. ...
	4. Exceptions for Certain Claims.  In almost all DAPT states, a DAPT will not protect assets against a claim brought for the payment of child support.  Cf. Alaska Stat. § 34.40.110(b), under which a DAPT will protect assets against such a claim unless...
	5. Establishing the Situs of a Trust in a DAPT State.  Establishing a trust’s situs in a DAPT state often involves consideration of the location of the Trustee’s activities and the location of the trust assets.  Some states have laws mandating strict ...
	6. Protection for Fiduciaries.  Fortunately, the laws of almost all DAPT states provide protection from liability to lawyers, Trustees and others involved in the creation and administration of the DAPT.  For example, in Delaware, claims against such p...

	B. Asset Protection Through Discretionary Trusts
	C. Trusts With Tenancy by the Entireties Characteristics


	ADP80C4.tmp
	I. Estate, Gift and Income Tax Liens
	A. Liens Under IRC § 6321
	B. Estate and Gift Tax Liens

	II. Transferee Liability
	III. Personal Liability of Fiduciaries
	A. In General
	B. Donees Liable for Unpaid Gift Tax Under Transferee Liability Rules; Fiduciaries Personally Liable Under Federal Priority Statute  United States v. Marshall, 798 F.3d 296 (5th Cir. August 19, 2015), withdrawing 771 F.3d 854 (5th Cir. November 10, 2014)
	1. Donee Liability for Unpaid Gift Tax and Interest.  The IRS argued that donee liability under IRC § 6324(b) should be read in conjunction with IRC §§ 6601 (authorizing interest on unpaid taxes) and 6901 (subjecting unpaid tax liabilities to same pro...
	2. Stevens as Donee of the 1995 Gift.  Stevens argued that res judicata, as a result of the 2002 stipulation and previous Tax Court decisions, did not bar her from challenging her status as a donee.  The Fifth Circuit found that the application of res...
	3. Fiduciary Liability.  As executor of Stevens’ estate, E. Pierce, Jr. distributed various items of tangible personal property and paid one year’s rent on Stevens’ apartment but never paid any portion of the unpaid gift tax from the 1995 gift.  As Tr...
	4. Liability of Charitable Set Aside.  Regarding the charitable set aside, E. Pierce, Jr. argued that he should not be liable because the set aside is subject to invasion by the government under Treas. Reg. § 1.642(c)-2(d).  The Fifth Circuit disagree...
	5. Liability for Personal Property and Rental Payments.  E. Pierce Jr. also argued that the government failed to present sufficient evidence to hold him liable for the distribution of personal property and rent payments.  E. Pierce Jr. would have incu...
	6. Liability for Charitable Organizations’ Accounting and Legal Services.  Hilliard admitted that the accounting and legal fees paid were for the benefit of various charitable organizations and not for preserving and managing the estate.  Had the expe...
	7. Breach of Fiduciary Duty.  The District Court had held that E. Pierce, Jr. had breached his fiduciary duty because he owed a duty to the creditors of Stevens’ estate.  The Fifth Circuit reversed this holding, finding that Texas case law was in conf...


	IV. Tax Penalties
	A. Failure to File Penalties
	B. Failure to Pay Tax Penalty
	C. Estimated Tax Penalties
	D. Accuracy-Related Penalties
	E. Accrual of Interest
	F. Waivers of Penalties
	1. Failure to Make a Timely Filing of a Tax Return or Late Payment of Taxes Not Excused by Taxpayer’s Reliance on an Agent.  In U.S. v. Boyle, 469 U.S. 241 (1985), Robert W. Boyle was appointed executor of the will of his mother who died on September ...
	2. A Taxpayer’s Poor Health is Not Reasonable Cause for Failure to File Timely Return.  In Stine v. United States, 106 Fed. Cl. 586 (2012), Mrs. Stine suffered from various health problems which she claimed rendered her unable to timely file her 2007 ...



	ADP7C35.tmp
	I. State Laws Regarding Directed and Delegated Trusts
	A. In General
	B. Restatement Third and the Uniform Trust Code

	II. The Nature of a Trust Protector and Whether a Trust Protector is or Should be Considered a Fiduciary
	A. In General
	B. Common Trust Protector Powers
	C. Fiduciary Duty of Trust Protectors
	1. Robert T. McLean Irrevocable Trust v. Davis, 283 S.W.3d 786 (Mo.App. S.D. 2009)
	2. Schwartz v. Wellin, 90 F. Supp. 3d 579 (February 11, 2015); 2014 U.S. Dist. LEXIS 172610 (December 15, 2014); 2014 U.S. Dist. LEXIS 143644 (D.S.C. October 9, 2014); 2014 U.S. Dist. LEXIS 1528 (D.S.C. January 7, 2014)


	III. Various Ways to Divide Duties and Responsibilities of Trust Administration
	A. Drafting Trust Protector Provisions
	B. Schwartz v. Wellin

	IV. Liability of Directed Trustees
	A. State Approaches Regarding the Liability of Directed Trustees
	B. Case Law Regarding Directed Trustees


	ADPAD18.tmp
	A. Potential for Financial Elder Abuse
	B. Testamentary Capacity and Undue Influence
	1. Testamentary Capacity
	2. Undue Influence
	3. Illustrative Cases
	a. Schaaf v. Fifth Third Bankcorp, 2012 Ind. App. Unpub. LEXIS 1065 (Ind. App. 2012)
	b. Beard v. Estate of Wenkman, 838 N.W.2d 865 (Wis.App. 2013)
	c. In Re Estate of Vestre, 799 N.W.2d 379 (N.D. 2011)


	C. Design and Efficacy of Revocable Trusts, Durable Powers of Attorney and Advance Directives
	1. Drafting Issues
	a. Determining Incapacity
	b. Distributions During Incapacity
	c. Gifts
	d. The Attorney-in-Fact’s Activities Involving Trusts
	e. Proving a Fiduciary’s Incapacity

	2. Dunn v. Patterson

	D. Long-Term Care Insurance
	1. Basic Information
	2. Income Tax Considerations
	3. Evaluating Purchase of LTCI Policies


	ADP4BB3.tmp
	A. Using See-Through Trusts and Conduit Trusts
	1. See-Through Trusts
	2. Conduit Trusts
	3. Accumulation Trusts

	B. Funding Marital Trusts
	C. Taking Maximum Advantage of Special Rules Only for Spouses
	D. IRS Denies Rollover Treatment for Spouse’s Community Property Interest PLR 201623001 (March 3, 2016)
	E. IRS Provides Guidance Concerning the 60-Day Rollover Requirement Rev. Proc. 2016-47, 2016–37 I.R.B. 346 (September 12, 2016)
	F. Avoiding Penalties Applicable to Qualified Plans and IRAs
	1. Early Distributions
	2. Failure to Take a Minimum Required Distribution
	3. Excess Contributions
	4. Prohibited Transactions
	a. Introduction
	b. Prohibited Transaction Examples
	c. Effects of Prohibited Transaction



	ADPFF08.tmp
	A. Election to Treat Post-Death Revocable Trust as Part of the Estate (IRC § 645)
	1. Introduction
	2. Benefits
	3. Manner of Making the Election
	4. Deadline for Filing the Election
	5. Duration of the Election Period
	6. Filing Requirements After Election
	7. Tax Treatment
	8. Executor

	B. Fiscal Year Election (IRC § 441)
	C. Sixty-Five Day Rule Election (IRC § 663(b))
	D. Election to Recognize Gain or Loss on the Distribution of Property (IRC § 643(e))
	E. QSST Election (IRC § 1361(d)(2)) and ESBT Election (IRC § 1361(e)(3))
	1. In General
	2. Qualifying as a QSST and the Income Tax Ramifications of QSST Status
	a. QSST Requirements.  In order to qualify as a QSST, the following requirements under IRC § 1361(d)(3) must be satisfied:
	1) Terms of Trust.  The terms of the trust must require that:
	2) Income Required to be Distributed or Must Actually be Distributed.  All the trust income (as defined in IRC § 643(b)) must be required to be distributed or must actually be distributed currently to one individual who is a United States citizen or r...

	b. Mechanics of the QSST Election.  An election to treat the trust as a QSST and to treat the income beneficiary as the owner of the trust’s S corporation stock must be made by the income beneficiary (not the Trustee) within two months and sixteen day...
	c. QSST Income Tax Ramifications.  The QSST’s income beneficiary is treated as the S corporation shareholder for most income tax purposes.  IRC § 1361(d)(1)(B).  Accordingly, the trust’s share of the S corporation’s income tax items will be reported b...

	3. Qualifying as an ESBT and the Income Tax Ramifications of ESBT Status
	a. ESBT Requirements.  A trust will qualify as an ESBT if the following requirements are satisfied (see IRC § 1361(e)(1)(A), (B)):
	1) Limitation on Beneficiaries.  The only permitted beneficiaries of an ESBT are individuals, estates or certain charitable organizations.  For purposes of applying this first requirement, the term “beneficiary” does not include a distributee trust (o...
	2) No Interest Acquired by Purchase.  No interest in the ESBT may be acquired by purchase.  Although the ESBT may acquire S corporation stock by purchase, the beneficiaries must acquire their interest as a result of a gratuitous transfer.
	3) Election is Made.  An election must be made to be classified as an ESBT.
	4) No QSST Election Made.  The trust must not have made a QSST election with respect to any stock held by the trust to qualify as an ESBT.
	5) Not Tax-Exempt.  The trust may not be a tax-exempt trust, including a charitable remainder annuity trust or charitable remainder unitrust.

	b. Mechanics of the ESBT Election.  The ESBT election must be made within the sixteen-day-and-two-month period beginning on the day that the S corporation stock is transferred to the trust.  The Trustee (as opposed to the beneficiaries) must make the ...
	c. ESBT Income Tax Ramifications.  The flexibility offered by ESBTs comes at a cost from an income tax perspective.  Once the election is made, the portion of the trust that consists of S corporation stock is treated as a separate trust for federal in...



	ADPAC59.tmp
	A. Discretionary Distribution Schemes Having Broad Standards and Narrow Standards
	1. Absolute Discretion
	2. Ascertainable Standards
	a. Consideration of Other Resources.  When implementing such standards, a Trustee may be permitted or required by the governing instrument to look beyond the trust assets to determine whether a distribution should be made.  For cases in which the trus...
	b. Accustomed Manner of Living.  When language such as “accustomed standard of living” or “accustomed manner of living” is included in a discretionary distribution clause, courts have held that the Trustee does not have the power to dictate the benefi...

	3. Proper Drafting of Discretionary Trust Provisions
	4. Trustee as a Beneficiary of a Trust

	B. Loans to Beneficiaries
	1. Advantages and Disadvantages
	2. Paradee v. Paradee
	3. Distribution Disguised as a Loan

	C. Court Finds That Beneficiary’s Power of Withdrawal is Not Subject to Trustee’s Discretion
	D. Benchmarks for Distributions

	ADP2292.tmp
	A. Refined Uses of the Clayton QTIP Structure
	1. Clayton QTIP
	2. Substantial Post-Death Planning Flexibility
	3. Possible Difficulties with Clayton QTIP Elections
	a. Possible Taxable Gift of a Portion of QTIP Trust Income Interest.  In Estate of Regester v. Comm’r, 83 T.C. 1 (1984), the Tax Court found that a decedent holding a mandatory income interest in a trust made a taxable gift in an amount equal to the t...
	b. Possible Transfer With Retained Interest.  Where a surviving spouse, as Executor for a predeceased spouse whose estate plan sets up a Clayton QTIP trust, unilaterally holds the power to make, or to refrain from making, a QTIP election, there is the...


	B. Making Distributions of Ordinary Income and Capital Gain to Carry Out DNI
	1. Distributions of Ordinary Income
	2. Distributions of Capital Gain
	a. Methods of Including in DNI.  As a general rule, capital gains are not included in distributable net income (“DNI”), except in the year the trust terminates.  IRC § 643(a)(3).  Capital gains and losses generally are allocated to principal and benef...
	(1) Allocated to income (but, if income under the state statute is defined as, or consists of, a unitrust amount, a discretionary power to allocate gains to income must also be exercised consistently and the amount so allocated may not be greater than...
	(2) Allocated to corpus but treated consistently by the fiduciary on the trust’s books, records and tax returns as part of a distribution to a beneficiary; or
	(3) Allocated to corpus but actually distributed to the beneficiary or utilized by the fiduciary in determining the amount that is distributed or required to be distributed to a beneficiary.

	b. Capital Gains Allocated to Income.  If capital gains are appropriately allocated to income, then such gains will be included in DNI.  Treas. Reg. § 1.643(a)-3(b)(1).
	c. Capital Gains Treated Consistently As Part of a Distribution.  Capital gains will be a part of DNI notwithstanding that they are allocated to principal if the Trustee treats such gains consistently on the trust’s books, records and tax returns as p...
	d. Capital Gains Actually Distributed to Beneficiary.  Capital gains appropriately allocated to principal but actually distributed to a beneficiary will be included in DNI.  Treas. Reg. § 1.643(a)-3(b)(3).
	e. Capital Gains Used to Determine Amount of Distribution.  Treas. Reg. § 1.643(a)-3(b)(3) also provides that capital gains that are allocated to corpus, but utilized by the fiduciary in determining the amount that is distributed or required to be dis...
	f. General Requirements.  In each of these four instances discussed above, the allocation of capital gains to income must be made:  (1) pursuant to the terms of the governing instrument and applicable local law; or (2) pursuant to a reasonable and imp...


	C. Avoiding or Minimizing the Net Investment Income Tax
	D. Using Powers of Appointment and Other Strategies to Accomplish Basis Step-Up
	1. General Power of Appointment
	a. Allowing an Independent Trustee or Trust Protector to Grant.  A trust instrument could be drafted in such a way that an independent Trustee or a trust protector may grant a general power of appointment to a beneficiary after having examined the inc...
	b. Decanting, Modification and Non-Judicial Settlements.  Decanting is the process by which a Trustee of an irrevocable trust with discretionary distribution authority may, without court approval, transfer the trust property into a new, separate trust...

	2. Avoiding IRC Section 1014(e)


	ADP14A3.tmp
	A. Following Governing Instrument Mandates to the Letter
	B. Designating Fiduciaries with Expertise, Experience and Integrity
	1. Trust Characteristics
	a. What are the Primary and Secondary Purposes of the Trust?  Such purposes might include providing professional investment management, asset protection, tax minimization, protection of beneficiaries from their own financial improvidence, preservation...
	b. Who Will be the Beneficiaries of the Trust?  The beneficiaries may consist of individuals who, because of mental or physical disability, or because they are not adults, would be unable to manage assets for their own benefit.  A beneficiary could ha...
	c. What are the Dispositive Provisions of the Trust?  There are myriad alternatives.  The dispositive provisions could be relatively easy to administer to the extent they do not involve the exercise of discretion, e.g., mandated periodic payments of i...
	d. What is the Anticipated Duration of the Trust?  It could be expected to remain in place for a relatively short time, i.e., a few years, or to last for decades or longer.
	e. What Types of Assets are Anticipated to be Held in the Trust?  The trust might consist of relatively easy-to-administer assets such as financial instruments and cash, or perhaps it will hold trust property that will be more challenging to administe...
	f. What Will be the Aggregate Value of the Trust?  A person that might be a good choice as Trustee of a trust holding thousands of dollars’ worth of assets might be very inappropriate as Trustee of a trust worth millions of dollars.

	2. Trustee Characteristics
	a. Does the Person Under Consideration as Trustee Possess Sufficient Expertise and the Necessary Experience to Do the Job?  While it is true that a Trustee may usually engage agents and assistants to provide expertise in an area of trust administratio...
	b. Is the Proposed Trustee Independent, or Does the Proposed Trustee Have an Inherent Conflict of Interest?  Such a conflict could arise in at least two ways.  First, the proposed Trustee could have a beneficial interest in the trust.  Second, the pro...
	c. Does the Trustee Have an Appropriate Fiduciary Demeanor?  Trustees often must make difficult choices.  Whether a resolution may be right or wrong is rarely objectively certain.  In addition, a conclusion may please one or more beneficiaries while c...
	d. Will the Trustee Being Considered be Around Long Enough to See the Job Through?  Unless the Trustee under consideration is a corporate fiduciary, the age and health of a proposed Trustee is important to take into account.
	e. Where is the Proposed Trustee Located?  Having a Trustee in close geographical proximity to the beneficiaries, while not necessarily indispensable, may be conducive to smooth trust administration.
	f. Will the Trustee Expect to be Paid?  The cost of trust administration is an important factor.  However, trust administration is never “free.”  Even if a non-professional Trustee is not compensated, he will have to pay to engage third parties to ren...
	g. Is the Trustee Accountable?  If the trust experiences losses caused by the Trustee’s malfeasance, can the trust and its beneficiaries be made whole?  If a corporate fiduciary is serving or if an individual Trustee is bonded (which is exceedingly di...


	C. Exercising Dispositive and Investment Discretion With Care and Sensitivity
	1. Where Closely Held Business Interests are Involved
	2. Socially Responsible Investing
	a. Duty of Loyalty.  SRI and mission investing have been scrutinized for their inconsistency with the duty of loyalty espoused by the Uniform Prudent Investor Act (“UPIA”).  Specifically, critics suggest that such investing mechanisms do not cause tru...
	b. Duty of Impartiality.  Trustees must act impartially as among the various beneficiaries of the trust.  It may not be possible (or appropriate) to engage in SRI when the needs and goals of the beneficiaries are in conflict, even if such investment p...
	c. Duty of Prudent Investment.  “The trustee has a duty to the beneficiaries to invest and manage the funds of the trust as a prudent investor would, in light of the purposes, terms, distribution requirements, and other circumstances of the trust.”  R...

	3. Incentive Trusts
	a. Introduction.  An incentive trust is a special type of trust, whose terms are set forth in an inter vivos trust instrument or a Will and limited in scope only by the imagination of the estate planner and the client, which is designed to address the...
	b. Structuring Dispositive Provisions in Anticipation of Trust Administration.  The estate planner, in designing an incentive trust, must not only develop customized language to express the settlor’s intent but also provide practical guidance to the T...
	1) Precision Drafting of Standards for Distribution.  In the design and creation of incentive trusts, a couple of principles having paramount importance must not be overlooked.  First, since so many of the concepts that are addressed when formulating ...
	2) Trustee Discretion.  Second, for an incentive trust to operate reliably, consistently and as intended, the governing instrument must explicitly confer on the Trustee great latitude and discretion to make the judgments that must be made in the admin...
	3) Selection of Incentive Trust Trustees.  Among the most important features of incentive trust design is the careful selection of the initial Trustee and the successor Trustees of the trust.  It is extremely important that appropriate initial and suc...



	D. A Trustee’s Developing Cooperative and Informative Relationships With Beneficiaries

	ADPE8FB.tmp
	A. What Constitutes Malpractice?
	B. Interrelationship of Legal Ethics Rules and Malpractice Claims
	C. Potential Liability to Non-Clients
	1. In General
	2. Strict Privity Doctrine
	3. Imposition of Liability
	a. Balancing Factors Approach Under a Negligence Theory
	b. Third-Party Beneficiary Under a Contract Theory


	D. Miscellaneous Estate Planning Malpractice Hazard Zones
	1. Information Gathering
	2. Holding Custody of Signed Documents
	3. Asset Transfers and Beneficiary Designations
	4. Client Dies Before Signing Documents
	a. Radovich v Locke-Paddon
	b. Hall v. Kalfayan

	5. Changes in Composition of Client’s Family and/or Nature and Extent of Client’s Assets


	ADP481B.tmp
	A. Introduction
	B. What Are Digital Assets?
	C. Contractual Provisions Imposed by Electronic Services Providers
	D. Impact of Applicable Laws
	1. Revised Uniform Fiduciary Access to Digital Assets Act
	a. Introduction
	b. Online Tools and Estate Planning Documents
	c. Requirements to Obtain Content of Electronic Communications
	d. Requirements to Obtain All Other Digital Assets
	e. Disclosure by the Custodian

	2. Federal Laws
	a. Computer Fraud and Abuse Act
	b. Privacy Laws


	E. Estate Planning Document Provisions to Facilitate Gaining Access to and Handling of Digital Assets

	ADP1C31.tmp
	A. Balancing the Use of Trusts and Outright Distributions
	1. Advantages of Trusts for Beneficiaries
	a. Dead Hand Control
	b. Probate Avoidance
	c. Protection From Creditors’ Claims
	d. Protection From Claims of Spouses and Ex-Spouses
	e. Providing a Nest-Egg for Beneficiary

	2. Disadvantages of Trusts
	a. Costs
	b. Additional Complexity
	c. Income Taxes
	d. Fiduciary Duties
	e. Less Flexibility


	B. Designing Estate Plans That are Both Effective and Practical
	1. Basis Step-Up
	a. Distributions
	b. General Powers of Appointment

	2. Beneficiary Designations
	a. In General
	b. Additional Complications Involving Qualified Plans


	C. Using Special Purpose Trusts in the Right Situations
	1. Third Party Created and Funded Special Needs Trusts
	a. In General
	b. Absolute Discretion
	c. Avoid Powers to Revoke, Terminate or Withdraw Property

	2. Incentive Trusts
	a. In General
	b. Shaping of Beneficiary’s Behaviors and Choices
	c. Drafting Tips


	D. Skillfully Addressing all Dispositive and Fiduciary Appointment Contingencies
	1. Dispositive Provisions
	a. Withholding of Mandatory Distributions
	b. Facility of Payment Provisions
	c. Making Interim Distributions
	d. Failure of Beneficiaries

	2. Fiduciary Appointment Provisions
	a. In General
	b. Facilitating Coordination Among Fiduciaries
	c. Fiduciaries Serving Different Purposes



	ADP96FC.tmp
	A. IRS Releases Notice That May Lead to Revision of the Proposed Regulations under IRC § 2704(b) Notice 2017-38, 2017-30 I.R.B. 147 (July 24, 2017)
	B. Navigating the Minefield of Having Children Who Are Active in the Business and Those Who Are Not
	1. The Typical Conflicts
	2. Some Planning Alternatives
	a. Equal Distribution of Identical Business Interests
	b. Allocating Control to Insiders
	c. Distribution of Business Interests Only to Insiders and Distributing Other Assets to Outsiders
	d. Granting Outsiders Limited Decision-Making Powers
	e. Puts and Calls
	f. Outsiders Who May Later Become Active in the Family Business


	C. Estate Planning Structures That May Be Compatible With Family Business Equity
	1. Effective Use of Trusts
	2. Allocation of Business Interests Among Trusts
	3. Dispositive Provisions of Continuing Trusts
	4. Selection of Trustees

	D. Anticipating and Addressing Family Members’ Marriages and Divorces
	1. Premarital and Postmarital Agreements
	2. Irrevocable Trust Planning


	ADP63C3.tmp
	I. Basic Principles and Tax Consequences
	A. Introduction.
	B. The Doctrine of Relation Back.

	II. Estate Tax Treatment of Powers of Appointment
	A. General Rule.
	B. Exceptions.
	1. Ascertainable Standard Exception
	.  The ascertainable standard exception provides that a powerholder’s power to appoint property to himself that is limited by an ascertainable standard relating to the powerholder’s health, education, support or maintenance is not a general power of a...
	2. Pre-October 22, 1942 General Powers of Appointment
	.  Under Section 2041(a)(1) of the Code, property subject to a general power of appointment created before October 22, 1942 is not includible in the powerholder’s gross estate unless the powerholder exercised the power either (a) by will or (b) by a d...
	3. Power Exercisable Only With Consent or Joinder
	.  A power exercisable only with the consent or joinder of the creator of the power or a person having substantial adverse interest is not a general power of appointment.  Section 2041(b)(1)(C) of the Code.

	C. Nongeneral Powers of Appointment

	III. Gift Tax Treatment of Powers of Appointment
	A. General Rule.
	1. Exceptions
	.  There are several exceptions to the general rule that the exercise or release of a general power of appointment is a transfer for gift tax purposes.
	a. Ascertainable Standard Exception
	.  The ascertainable standard exception provides that a holder’s power to appoint property to another that is limited by an ascertainable standard (relating to the other’s health, education, support or maintenance) is not a general power of appointmen...
	b. General Powers of Appointment Created After October 21, 1942
	.  The exercise or release of a general power of appointment created after October 21, 1942 is a taxable transfer for gift tax purposes.  Section 2514(b) of the Code.  A lapse of such a power is also treated as a release and, thus, as a taxable transf...
	c. General Powers of Appointment Created on or Before October 22, 1942
	.  Only the exercise (not the coming into possession or complete release) of a general power of appointment created on or before October 22, 1942 is a taxable transfer for gift tax purposes.  Section 2514(a) of the Code.

	2. Nongeneral Powers of Appointment
	.  For gift tax purposes, a nongeneral power of appointment is one that is not a general power of appointment (i.e., not exercisable in favor of the powerholder, the powerholder’s estate, the powerholder’s creditors or the creditors of the powerholder...

	B. Delaware Tax Trap

	IV. Common Uses of Powers of Appointment
	A. Powers to Appoint are Powers to Disappoint.
	B. Powers Granted for Transfer Tax and Income Tax Purposes.
	1. General Powers of Appointment and Estate Tax Inclusion
	.  Today, with portability and a historically high applicable exclusion amount, inclusion of the value of trust assets in a beneficiary’s gross estate will often be desirable.  Section 1014(a) of the Code provides that the basis of property in the han...
	Decanting is the process by which a Trustee of an irrevocable trust with discretionary distribution authority may, without court approval, transfer the trust property into a new, separate trust.  The governing instrument of the new trust has administr...
	2. Nongeneral Powers of Appointment and Incomplete Gifts
	.  Nongeneral powers of appointment have an important tax use in making gifts to trusts incomplete.  Incomplete gifts may be helpful for many purposes, but a common one is the transfer of assets to a trust that is not a grantor trust for income tax pu...
	3. Moving Jurisdictions
	.  Powers of appointment may also be used to move trusts from one taxing jurisdiction to another.  In Linn v. Department of Revenue, 2013 IL App (4th) 121055 (December 18, 2013), the court held that Illinois could not tax an inter vivos trust created ...
	4. Upstream Sale to a Power of Appointment Trust
	.  Suppose a child creates a grantor trust, sells assets to the trust for a note, gives the child’s parent a testamentary general power of appointment over the trust assets so that the assets will be included in the parent’s estate at the parent’s dea...


	V. State Law of Powers of Appointment With Primary Reference to the Uniform Act
	A. Overview.
	B. Key Elements of the Uniform Act.
	1. Nonfiduciary Powers
	.  The Uniform Act is limited to nonfiduciary powers.  See §102(13).  It does not apply to fiduciary distributive powers.
	2.  “Powerholder”
	.  The Uniform Act replaces the older, confusing term “donee” with the term “powerholder.”  See §102(13).
	3. Terminology and Categories of Powers
	.  The black letter of the Uniform Act and the Comments to the Uniform Act explain the specialized terminology associated with powers of appointment and the categories into which powers of appointment are divided.  See especially § 102.
	4. Choice of Law
	.  The creation, revocation, or amendment of the power is governed by the law of the donor’s domicile; the exercise, release, or disclaimer of the power (or the revocation of the exercise) is governed by the law of the powerholder’s domicile at the ti...
	5. Presumption of Unlimited Authority; Exception
	.  The Uniform Act articulates, as a default rule of construction, that a power falls into the category giving the powerholder the maximum discretionary authority except to the extent the terms of the instrument creating the power restrict that author...
	6. Best Practices for Design of Exercise of a Power of Appointment
	.  How ought powers of appointment be exercised?  Unsurprisingly, the Uniform Act urges clarity and specificity rather than general exercises of “any” power of appointment that a powerholder has.  However, § 301 contains additional law beyond this gen...
	(1) if the instrument exercising the power is valid under applicable law;
	(2) if the terms of the instrument exercising the power:
	a. manifest the powerholder’s intent to exercise the power; and
	b. subject to Section 304, satisfy the requirements of exercise, if any, imposed by the donor; and

	(3) to the extent the appointment is a permissible exercise of the power.

	7. Substantial Compliance With Donor-Imposed Formal Requirements
	.  A tension in the law that recurs regularly is between the need for bright-line rules and the need to carry out the intent of donors and drafters.  The imposition of specific requirements—wills must have a specific number of witnesses or powers of a...
	8. Creditors’ Rights
	.  The Uniform Act provides rules on the rights of the powerholder’s creditors in the appointive property.  These rules vary depending on whether the power is a general power created by the powerholder (§501), a general power created by someone other ...
	a. A general power created by the powerholder will be ineffective to shelter assets from creditors
	.  See § 501.
	b. A general power created by someone other than the powerholder is dealt with by § 502
	.  With an exception for property subject to Crummey withdrawal rights (§ 502(b)), appointive property subject to a general power of appointment created by a person other than the powerholder is subject to a claim of a creditor of: (1) the powerholder...
	c. Crummey withdrawal rights are dealt with in § 503 which provides that a current right to withdraw assets from a trust is a presently exercisable general power of appointment
	.  However, upon the lapse, release, or waiver of such power, the power will be treated as a presently exercisable general power only to the extent that it exceeds the annual exclusion amount.
	d. Property subject to the exercise of a nongeneral power of appointment is not subject to the claims of the powerholder’s creditors, per § 504 of the Uniform Act, with two exceptions
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