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The seminar materials and the seminar presentation are intended to stimulate thought and 
discussion, and to provide those attending the seminar with useful ideas and guidance in the 
areas of estate planning and administration. The materials and the comments made by the 
presenter during the seminar or otherwise do not constitute and should not be treated as legal 
advice regarding the use of any particular estate planning or other technique, device or 
suggestion or any of the tax or other consequences associated with them. Although we have 
made every effort to ensure the accuracy of these materials and the seminar presentation, neither 
Stinson Leonard Street LLP nor the attorney, Charles A. Redd, assumes any responsibility for any 
individual’s reliance on the written or oral information presented in association with the seminar. 
Each seminar attendee should verify independently all statements made in the materials and in 
association with the seminar before applying them to a particular fact pattern and should 
determine independently the tax and other consequences of using any particular device, 
technique or suggestion before recommending the same to a client or implementing the same on 
a client’s or his or her own behalf. 
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CHARLES A. REDD 

CHARLES A. REDD is a partner in the St. Louis, Missouri, office of the law firm of 
STINSON LEONARD STREET LLP.  Mr. Redd concentrates his practice in estate planning, 
estate and trust administration and estate and trust-related litigation.  Prior to joining Stinson, Mr. 
Redd was a partner in and Vice Chairman of the Trusts & Estates Practice Group at the law firm 
of SNR Denton US LLP.  Mr. Redd was also previously a partner in the law firm of Armstrong, 
Teasdale, Schlafly & Davis (now Armstrong Teasdale LLP) and was Chairman of that firm’s 
Trusts & Estates Department.  He was previously employed as a Trust Administrator by First 
Wisconsin Trust Company (now U.S. Bank, N.A.), Milwaukee, Wisconsin, and as an Assistant 
Counsel by Centerre Trust Company of St. Louis (now U.S. Trust, Bank of America Private 
Wealth Management). 

Mr. Redd has extensive experience and expertise in: (a) the drafting of wills, trust 
instruments, durable powers of attorney, marital agreements and other estate planning 
documents; (b) pre- and post-death tax planning for individuals, trusts and estates; (c) 
preparation and filing of estate tax returns, gift tax returns and fiduciary income tax returns; (d) 
representation and filing of estate tax returns, gift tax returns and fiduciary income tax returns; 
(e) representation of individual and corporate fiduciaries and (f) litigation in the Probate Division 
and other equity divisions of the Circuit Court.  Mr. Redd has worked on estates and estate 
planning projects, some involving assets valued at over a billion dollars, and has successfully 
handled numerous estate tax, gift tax and generation-skipping transfer tax matters, will and trust 
construction cases, will contests, contests of trust agreements, alleged breach of fiduciary duty 
cases and other types of cases involving estates and trusts. 

Mr. Redd is a member of the State Bar of Wisconsin, The Missouri Bar (Probate and 
Trust Committee), the Illinois State Bar Association (Section on Trusts and Estates), The Bar 
Association of Metropolitan St. Louis (Probate and Trust Section, member and past chairman) 
and the Estate Planning Council of St. Louis. 

Mr. Redd was Chairman of the Missouri Bar’s Health Care Durable Power of Attorney 
Subcommittee, and he played a significant role in the drafting and enactment of the Missouri 
Durable Power of Attorney for Health Care Act.  In 1991, Mr. Redd received The Missouri Bar 
President’s Award. 

Mr. Redd is an elected member of The American Law Institute, a Fellow of The 
American College of Trust and Estate Counsel (Missouri State Chair; Board of Regents; 
Communications Committee (Chair); Estate and Gift Tax Committee; and Fiduciary Litigation 
Committee) and an Adjunct Professor of Law (Estate Planning) at Northwestern University 
School of Law.  He also serves as Co-Chair of the Editorial Advisory Board of, and writes a 
regular column in, TRUSTS & ESTATES magazine.  Mr. Redd is listed in The Best Lawyers in 
America and is nationally ranked by Chambers USA in its “Wealth Management” category.  He 
frequently writes and lectures from coast to coast on topics in the trusts and estates field. 
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Breach of Fiduciary Duty Claims Revisited 

By:  
Charles A. Redd 

Stinson Leonard Street LLP 
St. Louis, Missouri 

A. Examples of Negligence, Recklessness and Willful Misconduct to Avoid 

1. McNeil v. McNeil, 798 A.2d 503 (Del. 2002)

Henry McNeil, Sr. established five trusts, four of which were for the benefit of his four 
children, while the other trust was for the benefit of his wife.  The Trustees were to provide the 
children with the income necessary to maintain the children’s accustomed standard of living. 
The wife’s trust was to provide income not only to the wife, but also to all of McNeil, Sr.’s 
descendants and their spouses.  One of the children, Hank, who became estranged from the 
family, believed that he was only a remainder beneficiary of the wife’s trust.  The Trustees never 
informed Hank about the actual terms of the trust, even though the Trustees knew that all the 
children, including Hank, were current income beneficiaries of the wife’s trust.  Consequently, 
Hank never received any distributions from the wife’s trust, but all the other children did.  When 
Hank found out that he was a current beneficiary, he filed suit against the Trustees, seeking, 
among other remedies, make-up distributions from the trust and removal and surcharge of the 
Trustees.  The other children were joined as defendants. 

The Trustees argued that the terms of the trust gave them nearly unfettered discretion in 
handling trust assets.  As to any distribution, the trust agreement gave the Trustees the discretion 
to decide the amount of the distribution, the recipient of the distribution, and whether the 
distribution would be from income or principal.  The trust also relieved the Trustees from 
personal liability except for acts constituting gross negligence.  The Supreme Court of Delaware, 
however, ruled that these terms were not relevant to the Trustees’ fiduciary duty to inform 
beneficiaries of the basic terms of the trust.  The Trustees should have informed Hank that he 
was a current income beneficiary, especially given that Hank repeatedly attempted to get 
information from the Trustees regarding the wife’s trust.  The court came to this conclusion 
despite the fact that the Trustees had distributed millions of dollars to Hank from his own trust. 
Also, the court found that the Trustees’ refusal to provide Hank with information regarding the 
trust while making this information available to his siblings violated the Trustees’ duty of 
impartiality.  Furthermore, the court refused to uphold a provision in the trust agreement that 
stated that a Trustee’s decision was not reviewable by a court. 

The court next addressed the issue of damages.  The court affirmed the Chancery Court’s: 
(a) surcharge in the amount of one-fifth of the commissions earned by the Trustees; (b) order for 
make-up distribution of 7.5% of the value of Hank’s interest; (c) approval of a plan to divide the 
trust into four separate trusts; (d) approval of the Trustees’ adoption of a unitrust policy; 
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(e) removal of one of the Trustees responsible for managing the separate trusts; and (f) refusal to 
order the Trustees to pay Hank’s legal fees. 

2. Hatleberg v. Norwest Bank Wisconsin, 700 N.W.2d 15 (Wis. July 7, 2005),
aff’g 678 N.W.2d 302 (Wis.App. 2004)

A corporate Trustee recommended to a client that she establish an irrevocable trust (the 
“Trust”).  The lawyer who drafted the Trust instrument, however, did not have any estate 
planning experience and failed to include Crummey withdrawal right provisions that were 
necessary to secure federal gift tax annual exclusions for gifts to the Trust.  The corporate 
Trustee, who was named as Trustee of the Trust, knew of the attorney’s lack of experience and 
of this defect but never directly informed the client.  In fact, the Trustee recommended that the 
client continue to fund the Trust and represented to the client that the Trust would still generate 
tax benefits.  The Wisconsin Supreme Court held that the corporate Trustee had no duty to 
review the Trust instrument to ensure that it could effectively cause gifts to the Trust not to be 
“adjusted taxable gifts” on the client’s estate tax return.  However, the court concluded that the 
corporate Trustee negligently provided inaccurate information and breached its duty by 
continuing to advise the client to contribute money to the Trust after it realized the Trust 
instrument was defective.  RESTATEMENT (SECOND) OF THE LAW, TORTS, Section 552.  The 
corporate Trustee was also liable for negligent misrepresentation.  The court cautioned that its 
opinion “should not be interpreted as encouraging Trustees and financial professionals to remain 
silent rather than risk providing false information to their clients.  As we have recognized, 
Trustees have a duty to disclose ‘relevant information’” (quoting Hammes v. First Nat’l Bank & 
Trust Co., 255 N.W.2d 555 (Wis. 1977)). 

3. Fifth Third Bank v. Firstar Bank, 2006 Ohio 4506 (Ohio App. 2006)

Elizabeth Reagan established a charitable remainder unitrust (“CRUT”) in 2000, naming 
Firstar Bank, N.A. (“Firstar”), now known as U.S. Bank, National Association, as Trustee. 
When established, the trust’s sole asset was $2 million worth of stock in Procter & Gamble Co. 
(“P&G”).  Under the trust instrument, Ms. Reagan would receive 8% of the CRUT’s principal 
value as redetermined each year.  Upon her death, the trust remainder would be distributed to 
three charities.  Ms. Reagan testified that Firstar knew that one of the purposes of the trust was to 
diversify out of P&G stock.  The trust instrument provided that “[t]he trustee shall have 
expressly the following powers…to retain, without liability for loss or depreciation resulting 
from such retention, original property, real or personal, received from Grantor or from any other 
source, although it may represent a disproportionate part of the trust.” 

The Firstar trust officer began to reduce the concentration of P&G stock by selling 
portions of the stock on a monthly basis, except for a time period during which the stock value 
decreased.  By the end of the first year, however, the value of the stock held in the CRUT had 
decreased by 50%.  Ms. Reagan replaced Firstar with Fifth Third Bank as Trustee.   Ms. Reagan 
then sued Firstar claiming that Firstar had breached its fiduciary duty.  After a jury trial, the 
CRUT was awarded over $1 million in damages. 
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On appeal to the Ohio Court of Appeals, Firstar asserted that the CRUT document 
exculpated the bank from liability for any losses in the value of the trust assets, as allowed under 
Ohio Rev. Code § 1339.52(C), part of Ohio’s version of the Uniform Prudent Investor Act.  In 
Wood v. U.S. Bank, N.A., 828 N.E.2d 1072 (Ohio App. 2005), this same court had held that 
“even if the trust document allows the trustee to ‘retain’ assets that would not normally be 
suitable, the trustee’s duty to diversify remains, unless there are special circumstances” and that, 
under the above statute, the duty to diversify could be altered only if “the instrument creating the 
trust clearly indicates an intention to abrogate the common-law, now statutory, duty to 
diversify.”  The court concluded that the above-quoted language from the trust instrument 
allowing the Trustee to retain assets did not clearly indicate an intention to abrogate the duty to 
diversify.  Therefore, the court affirmed the judgment of the trial court. 

4. Boyce Family Trust v. Snyder, 128 S.W.3d 630 (Mo.App. E.D. 2004)

The Trustee entered into an agreement to buy a supermarket which the Trustee owned 
individually.  The beneficiaries agreed to the transaction.  The Trustee, however, failed to 
disclose to the beneficiaries detrimental information relevant to the sale and downplayed 
potential problems with the store’s performance.  The court held that the Trustee was liable for 
breach of fiduciary duty.  The court emphasized that the Trustee had a duty to inform the 
beneficiaries of all facts known to him so that the beneficiaries, when considering whether to 
consent to the Trustee’s purchase of the supermarket, could have made an informed decision. 

B. Required Disclosures to Beneficiaries 

1. The Uniform Rules

The Comment to Uniform Trust Code (“UTC”) § 706, provides that “a particularly 
appropriate circumstance justifying removal of the trustee is a serious breach of the trustee’s duty 
to keep the beneficiaries reasonably informed of the administration of the trust or to comply with 
a beneficiary’s request for information. . . .” 

The provisions of the UTC that codify the Trustee’s duty to inform and report are among 
the most controversial portions of the UTC and, as a result, have become the least uniform 
among jurisdictions that have enacted the UTC. 

The UTC limits the persons to whom the duty to inform and report is owed in the case of 
most revocable trusts and a trust over which a beneficiary holds a power of withdrawal.  With 
regard to a revocable trust, the Trustee owes duties exclusively to the settlor when the settlor has 
capacity to revoke the trust.  In addition, a Trustee owes a duty to inform and report to any 
beneficiary who holds a power of withdrawal, as if such beneficiary is the settlor, to the extent of 
the property subject to the power.  When these rules apply, the Trustee’s duties under UTC § 
813, discussed below, are owed to the settlor or the power holder, as the case may be. UTC § 603 
and Comment.  Thus, for example, in the case of a marital deduction trust over which the 
beneficiary/surviving spouse has an unlimited inter vivos power of withdrawal, the Trustee’s 
duty to inform and report will run only to such beneficiary. 
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UTC § 813 codifies and expands the Trustee’s common law duty to keep beneficiaries 
informed when UTC § 603 does not apply.  It imposes an affirmative obligation to keep 
“qualified beneficiaries” reasonably informed about the administration of the trust and of the 
material facts necessary for them to protect their interests.  The Trustee must also meet several 
specific notice requirements and submit annual reports.  “Nonqualified beneficiaries,” an 
undefined term, are entitled to information from the Trustee only upon their specific request. 

UTC § 813 makes distinctions based upon the defined terms “beneficiary” and “qualified 
beneficiary” as well as the undefined terms “distributee” and “permissible distributee.” 
“Beneficiary” under the UTC includes one holding a present or future interest, whether such 
interest is vested or contingent, including a person who holds a power of appointment over trust 
property in a capacity other than that of a Trustee.  Some states have added a definition of 
“permissible distributee” that generally defines such person as a beneficiary that is currently 
eligible to receive any distribution from a trust.  See, e.g., Section 456.1-103(14), RSMo.; D.C. 
Code § 19-1301.03.  A “qualified beneficiary” includes current beneficiaries, presumptive 
remainder beneficiaries and those beneficiaries who would be current beneficiaries if the 
interests of the current beneficiaries, but not the trust, terminated. 

Within sixty days after accepting a trusteeship, the Trustee must notify the qualified 
beneficiaries of the acceptance and of the Trustee’s contact information.  In addition, within sixty 
days after the date the Trustee acquires knowledge of the creation of an irrevocable trust, or that 
a formerly revocable trust has become irrevocable, the Trustee must notify the qualified 
beneficiaries of the trust’s existence, of the identity of the settlor, of the right to request a copy of 
the trust instrument and of the right to a Trustee’s report.  UTC § 813.  The obligation to provide 
the notices described in UTC § 813(b)(2) and (3) are determined at a single point in time – when 
the Trustee accepts the trust, when the irrevocable trust is created or when a formerly revocable 
trust becomes irrevocable.  Query whether, if a given beneficiary is not entitled to a notice at the 
time the Trustee becomes obligated to provide the notices required in UTC § 813(b)(2) and (3) 
(presumably because the trust agreement waived the duty to provide notice to beneficiaries who 
had not attained age 25 pursuant to UTC § 105(b)(8)), the Trustee should send a notice to such 
beneficiary within 60 days of such qualified beneficiary attaining age 25. 

 Planning Point: Unlike most of the UTC, which applies to all trusts 
whether created before or after the effective date of the UTC, UTC 
§ 1106, these specific duties to inform are prospective only. UTC
§ 813(e).

In addition to annual reporting requirements, the Trustee must promptly respond to any 
beneficiary’s (not just a qualified beneficiary’s) request for information, unless such request is 
unreasonable under the circumstances.  UTC § 813.  A Trustee is required to notify the qualified 
beneficiaries of any change in the method or rate for computing the Trustee’s compensation. 
The Trustee must also promptly provide a beneficiary with a copy of the trust instrument upon 
such beneficiary’s request.  Whenever the UTC requires notice to the qualified beneficiaries, the 

Breach of Fiduciary Duty Claims Revisited ©2015 Cannon Financial Institute, Inc. 

- 4 - 

CORE/0831213.0059/103932107.2  



Trustee must also give notice to any other beneficiary who has sent the Trustee a request for 
notice. UTC § 110(a). 

 Planning Point: The Comment to UTC § 813 states that providing a 
beneficiary with a copy of the annual report ordinarily satisfies a Trustee’s 
affirmative duty to keep the beneficiaries reasonably informed and that a 
Trustee is not ordinarily obligated to furnish information to a beneficiary 
in the absence of a specific request.  However, the Comment also states 
that a Trustee may be required to give the beneficiaries advance notice of 
a non-routine transaction that significantly affects the trust estate and the 
beneficiaries’ interests. 

A beneficiary may waive the right to reports or other information that the Trustee would 
otherwise be required to give the beneficiary and may withdraw a previous waiver as to future 
reports and other information.  A waiver by a beneficiary does not relieve the Trustee from 
liability for matters that the report or other information would have disclosed.  UTC § 813(d). 
Moreover, if the report would have disclosed a potential claim against the Trustee, the statute of 
limitations will not begin to run against a beneficiary who does not receive the report because it 
was waived. UTC § 1005 Comment. 

2. Court Applies Fiduciary Exception to a Corporate Trustee’s Attorney-Client
Privilege
Hammerman v. The Northern Trust Company, 329 P.3d 1055 (Ariz. App. June 3,
2014) 

Northern Trust Company (“Northern”) served as Trustee of a trust under Section 3.4 of 
the Dorothy B. Kipnis Survivor’s Trust Agreement (the “Section 3.4 Trust”). Jane Kipnis 
Hammerman was the sole beneficiary. The Section 3.4 Trust owned the equity in DBK 
Residuary Property (“DBK”), a single member LLC.  Northern retained outside counsel to 
provide advice regarding the administration of DBK and paid the resulting legal fees from trust 
funds, as authorized by the trust agreement. 

Northern entered into a contract to sell a warehouse owned by DBK to a third party to 
address multiple lien foreclosure actions against DBK.  Ms. Hammerman disagreed with this 
action and removed Northern as Trustee before the sale closing.  Ms. Hammerman appointed 
Bank of Arizona as successor Trustee.  Ms. Hammerman and Bank of Arizona requested from 
Northern files regarding its administration of the Section 3.4 Trust. Northern produced most of 
its files but withheld certain electronic mail messages that it claimed were subject to the 
attorney-client privilege.  These electronic mail messages concerned the conflict between 
Northern and Ms. Hammerman regarding the DBK property.  Bank of Arizona and Ms. 
Hammerman filed a petition to compel Northern to produce the electronic mail messages.  The 
trial court ordered Northern to produce the electronic mail messages, stating that Bank of 
Arizona had the right to obtain such communications containing legal advice given that the fees 
for such advice were paid from trust funds. 
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On appeal, the Arizona Court of Appeals began by examining the scope of a Trustee’s 
attorney-client privilege as against a trust beneficiary.  The Court of Appeals analyzed the 
fiduciary exception to the attorney-client privilege, which, in general, “requires a trustee comply 
with a beneficiary’s request to produce all legal advice that the trustee has obtained on matters 
concerning administration of the trust.”  Wachtel v. Health Net, Inc., 482 F.3d 225 (3d Cir. 
2007). 

The Court of Appeals discussed Ariz. Rev. Stat. § 14-10813(A), part of Arizona’s version 
of the UTC, which states that a Trustee has a duty to “keep the qualified beneficiaries of the trust 
reasonably informed about the administration of the trust and the material facts necessary for 
them to protect their interests.”  The Court of Appeals also cited to the RESTATEMENT (THIRD) OF
THE LAW, TRUSTS (“Restatement 3d”) § 82, cmt. f, stating that legal advice obtained in the 
Trustee’s fiduciary capacity is subject to the general rule requiring disclosure of “information 
that is reasonably necessary to the prevention or redress of a breach of trust or otherwise to the 
enforcement of the beneficiary’s rights.”  The Court of Appeals was persuaded that disclosure of 
otherwise privileged communications between a trustee and counsel would promote the 
beneficiaries’ involvement in trust affairs and the enforcement of their rights.  Therefore, the 
Court of Appeals adopted the rule of Restatement 3d § 82, stating that a Trustee has a duty to 
disclose “legal consultations and advice obtained in the trustee’s fiduciary capacity concerning 
decisions or actions to be taken in the course of administering the trust.” 

The Court of Appeals, relying on Riggs Nat’l Bank of Wash. D.C. v. Zimmer, 355 A.2d 
709 (Del. Ch. 1976), stated that it would determine whether a Trustee sought legal advice in a 
fiduciary capacity by analyzing whether:  (a) the Trustees had sought legal advice that would 
only benefit the trust, not the Trustees personally (i.e., in defense of claims against beneficiaries); 
(b) the Trustees had paid for that advice with trust funds, not the Trustees’ personal funds; and 
(c) there was no adversarial proceeding pending against the Trustees, which means that there was 
no need for the Trustees to seek advice in a personal capacity.  The Court of Appeals added that 
“whether the trustee acted in a fiduciary capacity cannot be resolved simply by asking who paid 
for the advice.” 

The Court of Appeals stated that the fiduciary exception to the attorney-client privilege 
does not apply “when a trustee seeks legal advice in a personal capacity on matters not of trust 
administration, as opposed to in a fiduciary capacity on matters of trust administration,” relying 
on United States v. Mett, 178 F.3d 1058 (9th Cir. 1999), and Restatement 3d § 82, cmt. f.  The 
Court of Appeals therefore reversed and remanded the trial court’s decision to consider whether 
the legal advice was obtained by Northern in its corporate or fiduciary capacity. 

In a footnote, the Court of Appeals discussed the ethical duties of a lawyer who 
represents a Trustee in both a personal capacity and in matters of trust administration, stating that 
a lawyer “quickly may be faced with a conflict of interest between the trustee’s individual 
interests and the interests of the trust.” 

The Court of Appeals then addressed the scope of a Trustee’s attorney-client privilege as 
against a successor Trustee.  As in the context of disclosures to a beneficiary, the Court of 
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Appeals held that disclosure to the successor Trustee of otherwise privileged communications is 
required insofar as such communications involve the Trustee’s seeking legal advice in its 
fiduciary capacity on matters of trust administration.  In turn, a successor Trustee succeeds to all 
the duties of the predecessor Trustee, including the duty to disclose information to the 
beneficiaries.  Where the communications in question include legal advice obtained in the 
Trustee’s fiduciary capacity concerning actions to be taken in trust administration, a predecessor 
Trustee may not assert the attorney-client privilege regarding such communications to prevent 
disclosure to a successor Trustee. 

The Court of Appeals believed that disclosure was necessary in this context to ensure the 
effective administration of a trust after a change of Trustee, as well as allowing the successor 
Trustee to protect the beneficiaries’ interests.  Accordingly, the Court of Appeals reversed and 
remanded the trial court’s decision on this issue as well. 

The Court of Appeals concluded that the same limitation on the fiduciary exception that 
applied with respect to disclosures to beneficiaries also applied with respect to disclosures to a 
successor Trustee:  the attorney-client privilege will apply to legal advice sought in the Trustee’s 
personal capacity on matters not of trust administration. 

The Court of Appeals instructed the trial court to conduct an in camera review of the 
electronic mail messages at issue to determine whether they consisted of Northern’s 
communications made in its fiduciary or corporate capacity. 

C. Heightened Standards of Performance for Professional Fiduciaries 

Restatement 3d § 77(3) states that “[i]f the trustee possesses, or procured appointment by 
purporting to possess, special facilities or greater skill than that of a person of ordinary prudence, 
the trustee has a duty to use such facilities or skill.”  See also RESTATEMENT (SECOND) OF THE
LAW, TRUSTS (“Restatement 2d”) § 174.  The Comment to Restatement 3d § 77(3) adds that 
“[e]ven a trustee with special skills and facilities may, as a matter of reasonable care in some 
circumstances, have a duty to obtain guidance or assistance in carrying out responsibilities 
appropriate to the plan for administration of the particular trust.” 

Similarly, Section 2(f) of the Uniform Prudent Investor Act states that “[a] trustee who 
has special skills or expertise, or is named trustee in reliance upon the trustee’s representation 
that the trustee has special skills or expertise, has a duty to use those special skills or expertise.” 
See also UTC § 806. 

Numerous courts have applied these rules to lawsuits against professional Trustees, see, 
e.g., Rigelhaupt, “Standard of Care Required of Trustee Representing Itself to have Expert
Knowledge or Skill,” 91 A.L.R.3d 904. In In re Scheidmantel, 868 A.2d 464 (Pa. Super. 2005), 
the Grantor established a revocable trust (the “Trust”) in 1998 and designated a corporate 
Trustee.  The Grantor’s husband was the sole beneficiary during his lifetime. After the Grantor 
husband’s death, the Trust assets were to be distributed outright to the Grantor’s descendants. 
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The Trustee did not conduct a review of the Trust’s investments until a week after the 
Grantor’s death, which was over seven months after the Trust was established.  A few months 
after the Grantor’s death, the Grantor’s husband became incapacitated.  The Trustee never 
consulted with his children (the remainder beneficiaries) regarding the Grantor husband’s health. 
In June of 2000, despite the Grantor husband’s health concerns, the Trustee changed the 
investment goal of the Trust to a more aggressive objective and increased the anticipated length 
of the Trust for investment purposes.  In September of 2000, as part of the Trustee’s 
diversification of the Trust assets, the Trustee sold a portion of the Trust’s assets and purchased 
other assets, which resulted in a loss of annual income.  Shortly thereafter, a stock dividend was 
announced for one of the Trust’s primary holdings, but the Trustee sold a block of the stock 
before the ex-dividend date and therefore lost the stock dividend with respect to the stock that 
was sold. 

After the Grantor’s husband died in December of 2000, triggering a distribution of all of 
the Trust assets to the remainder beneficiaries, the Trustee continued to purchase mutual funds 
focused on capital appreciation.  The Trustee did not submit an accounting regarding the 
termination of the Trust until May of 2002. 

The Trustee had circulated advertising material describing the Trustee’s employees as 
“capable specialists.”  The court stated that the Trustee “held itself out as having special 
expertise in managing living trusts.”  The court explained that, “[w]hen challenged, the 
administration of every corporate fiduciary must be ‘carefully scrutinized’ to determine whether 
it has ‘performed according to the higher standards required of it’” (quoting Estate of Knipp, 414 
A.2d 1007 (Pa. 1980). 

The court found that one of the primary purposes of the Trust was to provide income to 
Grantor and Grantor’s husband.  The court concluded that the Trustee’s conduct was unjustified 
under the specific circumstances of the Trust and constituted “gross negligence” under 
Pennsylvania law, despite the broad authority granted to the Trustee in the Trust instrument. 

D. Beneficiary Remedies 

1. Denial of Compensation

When a Trustee is found liable for a breach of fiduciary duty, denial of compensation will 
often constitute part of any damages awarded.  For example, UTC § 1001(b)(8) states that a court 
“may reduce or deny compensation” to remedy a breach of trust.  Factors that may be considered 
in determining whether to reduce or deny compensation include:  (a) whether the Trustee acted 
in good faith; (b) whether the breach was intentional; (c) the nature of the breach and the extent 
of the loss; (d) whether the Trustee has restored the loss; and (e) the value of the Trustee’s 
services to the trust.  Restatement 2d § 243 cmt. c; UTC § 1001 cmt.; see, e.g., Estate of Gump, 2 
Cal.Rptr.2d 269 (1991) (denying compensation for activities related to the breach of trust, but 
allowing compensation for other activities unrelated to the breach). 
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2. Restoration of Trust Property

A Trustee found liable for breach of fiduciary duty will often be required to restore the 
value of trust property to what it would have been if the breach had not occurred.  Restatement 
3d § 205.  The amount of these damages is generally offset by profits or other increases in the 
value of trust property that accrue despite the breach of fiduciary duty.  Rounds, 853 T.M.: 
Fiduciary Liability of Trustees and Personal Representatives.  The calculation of the amount 
necessary to restore the value of the trust property will often include the decline in value of trust 
property that occurred because of the breach.  See, e.g., Restatement 3d § 209.  Furthermore, the 
determination of the amount of damages may include taking into account the appreciation in the 
trust property’s value that would have accrued had there been no breach of fiduciary duty, such 
as in cases involving imprudent investment of trust property.  See, e.g., UTC § 1002 cmt. 

3. Disgorgement of Profits

A Trustee found liable for breach of fiduciary duty is chargeable for any profit the 
Trustee makes from any transaction that constituted a breach.  See, e.g., UTC § 1002.  This 
remedy most often arises in cases involving a breach of the Trustee’s duty of loyalty.  In 
addition, some courts also will require the Trustee to disgorge any profits made from a self-
dealing transaction even if the trust suffered no financial harm from the transaction or there was 
no breach of fiduciary duty.  See, e.g., Coster v. Crookham, 468 N.W.2d 802 (Iowa 1991); UTC 
§ 1003(a).

4. Removal of Trustee

A court may remove the Trustee if a conflict of interest exists between the Trustee and 
the beneficiaries. See Coffey v. Coffey, 668 A.2d 76 (N.J. Super. 1995) (grantor/Trustee of trust 
for the benefit of grantor/Trustee’s daughters was removed for failure to carry out trust terms 
when disputes with daughters led to grantor/Trustee’s refusal to make distributions). 

A Trustee may be removed by a court only upon a clear showing of sufficient grounds. 
Sufficient grounds for the removal of a Trustee include, but are not limited to, abuse of the office 
of Trustee, wrongdoing in the administration of the trust, legal incapacity and demonstrated 
unfitness, such as habitual substance abuse.  A mere showing of friction or hostility between the 
beneficiaries and the Trustee is generally not sufficient grounds, standing alone, to remove a 
Trustee.  See, e.g., Restatement 3d § 37 & cmt. e; UTC § 706. 

Factors that affect the fitness and suitability of a Trustee include but are not limited to: 
(a) conflicts of interests; (b) inability to perform fiduciary duties with care and skill; 
(c) substance abuse; (d) inadequacies in investment matters; (e) commission of a crime, 
particularly one involving dishonesty; and (f) changes in the place of trust administration or 
location of beneficiaries. Restatement 3d § 37, cmt. e. UTC § 706 contains similar grounds for 
removal and draws from Comment e of the Restatement 3d § 37 to a large extent. 
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If the instrument does not provide for the appointment of a new Trustee, the UTC permits 
a Trustee vacancy to be filled by unanimous approval of the qualified beneficiaries, without 
court approval or, if unanimous approval is lacking, by the court.  UTC § 704(c); see also 
Restatement 3d § 34. 

5. Equitable Remedies

Courts also may exercise any equitable remedy available to them, including enjoining the 
Trustee from completing a transaction (i.e., stopping the Trustee from purchasing trust property) 
or compelling the Trustee to sell property. See Matter of Estate of Rolczynski, 349 N.W.2d 394 
(N.D. 1984). If the transaction has already taken place, the court can vacate the transaction. See 
Uniform Probate Code § 3-713 (transactions involving a “substantial conflict of interest” are 
voidable). 

6. Sanctions for Improper Distributions

A beneficiary can obtain a remedy for a Trustee’s improper distribution, and the form of 
the remedy will depend on the nature of the improper distribution.  Generally, if a Trustee makes 
an improper distribution, in any way, the Trustee will be liable for damages incurred by the 
beneficiaries.  See, e.g., Iowa Code Ann. § 633.160; see, also, Restatement 3d § 100(a) (“A 
Trustee who commits a breach of trust is chargeable with the amount required to restore the 
values of the trust estate and trust distributions to what they would have been if the portion of the 
trust affected by the breach had been properly administered”).  If the distribution is simply 
delayed, usually the beneficiary is entitled to interest.  See, e.g., In re Toler’s Estate, 345 P.2d 
152 (Cal.App. 1959). 

With regard to distributions made to the wrong person, Restatement 2d § 254 states that, 
when a beneficiary receives a distribution to which such beneficiary was not entitled, such 
beneficiary is personally liable for returning the distribution, “unless he has so changed his 
position that it is inequitable to compel him to make repayment.”  This Section further states that, 
if the beneficiary that received the improper distribution transferred his or her interest in the trust 
to a third party, whether voluntarily or involuntarily, the transferee takes the trust interest subject 
to the charge.  Restatement 2d § 254, cmt. b.  Comment e to this Section states that the Trustee is 
under a duty to seek repayment of the improper distribution on behalf of the beneficiaries who 
did not receive such distribution from the beneficiary who received such distribution, unless the 
Trustee has compensated the other beneficiaries by making payments into the trust from the 
Trustee’s own funds or has made such payments directly to the other beneficiaries. 

Restatement 3d § 100 is the basis of § 1002(a) (“Damages for Breach of Trust”) of the 
UTC, and, thus, the UTC provides a similar rule.  Kansas made a significant change to UTC § 
1002(a) by adding a subsection that reads, “[t]he provisions of this section shall not exclude an 
award of punitive damages.” KSA 58a-1002. 

With regard to the last portion of Restatement 2d § 254, quoted above, Comment d, adds 
that, in determining whether it would be inequitable to compel the beneficiary to make a 
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repayment, the following should be considered:  (a) what disposition has been made by the 
beneficiary of the amount improperly distributed; (b) the amount of the improper distribution; 
(c) the “nature of the mistake made by the Trustee, whether he was negligent or not;” and (d) the 
time elapsed since the improper distribution.  See, e.g., Gallagher v. Park West Bank & Trust 
Co., 11 F.Supp.2d 136 (D.Mass. 1998) (recovery of improper distribution would be inequitable 
because the recipient had substantially changed her position following the distribution and there 
was a lengthy delay before she was aware of any claim against her). 
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