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The seminar materials and the seminar presentation are intended to stimulate thought and 
discussion, and to provide those attending the seminar with useful ideas and guidance in the 
areas of estate planning and administration.  The materials and the comments made by the 
presenter during the seminar or otherwise do not constitute and should not be treated as legal 
advice regarding the use of any particular estate planning or other technique, device or 
suggestion or any of the tax or other consequences associated with them.  Although we have 
made every effort to ensure the accuracy of these materials and the seminar presentation, neither 
STINSON LLP nor the lawyer, Charles A. Redd, assumes any responsibility for any individual’s 
reliance on the written or oral information presented in association with the seminar.  Each 
seminar attendee should verify independently all statements made in the materials and in 
association with the seminar before applying them to a particular fact pattern and should 
determine independently the tax and other consequences of using any particular device, 
technique or suggestion before recommending the same to a client or implementing the same on 
a client’s or his or her own behalf. 
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New and Enduring Problems in Business Succession 
Planning 

By:  Charles A. Redd 
Stinson LLP 

St. Louis, Missouri 
 

I. The Income Tax Deduction for Qualified Business Income 

1. Introduction  

The 2017 Tax Act enacted new Internal Revenue Code (“IRC”) § 199A, which, in 
general, creates a deduction for the combined qualified business income received from certain 
pass-through and disregarded entities.  This Section does not apply to taxable years beginning 

after 2025.  IRC § 199A(i).  

On August 8, 2018, the IRS issued proposed regulations under IRC § 199A.  REG-
107892-18, 83 Fed. Reg. 40884 (August 16, 2018).  These regulations were finalized on January 
18, 2019 and became effective after corrections on February 8, 2019.  T.D. 9847.  With the final 
regulations, the IRS issued new proposed regulations to provide guidance regarding previously 
suspended losses, regulated investment companies, charitable remainder trusts and split-interest 
trusts.  REG-134652-18, 84 Fed. Reg. 3015 (February 8, 2019) (the “Newly Proposed 
Regulations”).   

For individuals, the deduction is available whether the individual claims the standard 
deduction or itemizes deductions.  IRC § 63(b); Joint Explanatory Statement of the Committee of 
Conference on H.R. 1, 115th Cong. 1st Sess, p. 39 (2017). The deduction does not affect the 
calculation of adjusted gross income.  IRC § 62(a); Akers, “Section 199A – Qualified Business 
Income Deduction Including Highlights of Final and Newly Proposed Regulations,” at 
http://www.bessemer.com (February 2019). 

The deduction is available for individuals, partnerships, S corporations, estates, trusts and 
any other taxpayer other than a C corporation.  IRC § 199A(a).  The deduction is applied at the 
pass-through owner level.  IRC § 199A(f)(1); Treas. Reg. § 1.199A-1(e)(1); -6.  The deduction 
does not affect the adjusted basis of a partner’s interest in a partnership, the adjusted basis of a 
shareholder’s stock in an S corporation or an S Corporation’s accumulated adjustments account.  
Treas. Reg. § 1.199A-1(e)(1).  The deduction is available for up to 20% of the taxpayer’s taxable 
income (without consideration of IRC § 199A) minus the taxpayer’s net capital gains (IRC § 
1(h)).  Net capital gain is defined as net capital gain under IRC § 1221(11) and includes qualified 
dividend income.  Treas. Reg. § 1.199A(b)(3).  The deduction cannot exceed the combined 
qualified business income of the taxpayer.  IRC § 199A(a), (e)(1). 



 

New and Enduring Problems in Business Succession Planning                                            ©2019 Cannon Financial Institute, Inc.  
 - 2 - 
  
CORE/0831213.0118/151910638.5   

The deduction is for income tax purposes only.  It is not available to reduce self-
employment tax under IRC § 1402 or net investment income tax under IRC § 1411.  IRC § 
199A(f)(3); Treas. Reg. § 1.199A-1(e)(3). 

 

 

2. Qualified Business Income 

  In general, qualified business income (“QBI”) means the “deductible amount,” 
determined under IRC § 199A(b)(2), for each qualified trade or business carried on by the 
taxpayer, plus 20% of qualified REIT dividends and qualified publicly traded partnership 
(“PTP”) income.  IRC § 199A(b)(1), (c); Treas. Reg. § 1.199A-1(b)(5), -3(b).   

The deductible amount is the lesser of:   (a) 20% of the taxpayer’s QBI with respect to the 
qualified trade or business (defined below); or (b) the greater of 50% of the W-2 wages with 
respect to the qualified trade or business, or the sum of 25% of the W-2 wages with respect to the 
qualified trade or business plus 2.5% of the unadjusted basis immediately after acquisition of all 
qualified property (“UBIA”) ((b) is hereinafter referred to as the “Wage/UBIA Test”).  IRC § 
199A(b)(2); Treas. Reg. § 1.199A-1(d)(2)(iv).  The Wage/UBIA Test is applied only if taxable 
income exceeds the threshold amount, discussed below.  IRC § 199A(b)(3)(A); Treas. Reg. § 
1.199A-1(c).   

Generally, QBI consists of net income from an active trade or business within the United 
States, less qualified REIT dividends or qualified PTP income.  It does not include, among other 
items, capital gains, dividends, non-business interest, wage income received as an employee, any 
guaranteed payment described in IRC § 707(c) or payments to a partner for acting in a capacity 
other than a partner under IRC § 707(a).  IRC § 199A(c); Treas. Reg. § 1.199A-3(b).   

3. Qualified Trade or Business; Specified Service Trade or Business; Trade or 
Business of Being an Employee   

A qualified trade or business is a trade or business other than:  (a) a specified service 
trade or business (“SSTB”); or (b) the trade or business of being an employee.  IRC § 

199A(d)(1).   

In general, a “trade or business” is defined in accordance with the provisions of IRC § 
162(a).  Treas. Reg. § 1.199A-1(b)(14).  The IRS issued a proposed revenue procedure, Notice 
2019-07, 2019-09 I.R.B. 740 (January 18, 2019), to provide a safe harbor permitting a rental real 
estate enterprise to be treated as a trade or business.  A trade or business conducted by a 
disregarded entity will be treated as conducted by the owner of that entity.  Treas. Reg. § 
1.199A-1(e)(2). 
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The exclusion for a SSTB applies only if the taxpayer’s taxable income is above the 
threshold amount, discussed below.  These trades or businesses include those in the fields of law, 
health, accounting, financial services, actuarial science, performing arts, consulting, athletics, 
brokerage services, investment management or any business where the principal asset is the 
reputation or skill of one or more of its employees.  Notwithstanding this provision, trades or 
businesses in the fields of engineering and architecture are considered qualified trades or 
businesses.  Treas. Reg. § 1.199A-5(b). 

If the trade or business is a SSTB and taxable income exceeds the phase-in range above 
the threshold amount, discussed below, none of the QBI, wages or UBIA for purposes of the 
Wage/UBIA Test will be taken into account in determining the taxpayer’s QBI, even if the item 
is derived from an activity that is not itself a SSTB.  IRC § 199A(d)(2); Treas. Reg. § 1.199A-
5(a). 

The regulations provide that a trade or business is not considered a SSTB if it has gross 
receipts of $25 million or less per taxable year and less than 10% of such gross receipts is 
attributable to the performance of services in a SSTB.  If gross receipts are greater than $25 
million in a taxable year, the trade or business still would not be a SSTB if less than 5% of the 
gross receipts are attributable to the performance of services of a SSTB.  Treas. Reg. § 1.199A-
5(c)(1). 

The regulations contain anti-abuse rules related to SSTBs.  A trade or business, or the 
portion of a trade or business, that provides property or services to a SSTB also is considered a 
SSTB if there is 50% or more common ownership with the SSTB receiving such property or 
services.  These rules are intended to prevent the division of a SSTB into a SSTB and a non-
SSTB for the purpose of increasing the IRC § 199A deduction.  Treas. Reg. § 1.199A-5(c)(2). 

4. Taxpayer With Taxable Income Above Threshold Amount   

The threshold amount for 2019 is $160,700 of taxable income, or $321,400 of taxable 
income for a taxpayer filing a joint return.  Rev. Proc. 2018-57, 2018-49 I.R.B. 827 (December 

3, 2018).  This threshold is indexed for inflation.  IRC § 199A(e)(2).   

If a taxpayer’s taxable income is above the threshold amount, and the Wage/UBIA Test 
results in an amount that is less than 20% of the QBI, then the deductible amount determined 
under IRC § 199A(b)(2), discussed above, is reduced by a formula based on the taxable income 
in excess of the threshold amount.  For 2019, if taxable income exceeds $210,700 ($421,400 for 
a taxpayer filing a joint return) the deduction under IRC § 199A is unavailable.  IRC § 
199A(b)(3); Treas. Reg. § 1.199A-1(d)(2)(iv). 

There is a second limitation based on the threshold amount that applies to a SSTB, 
defined above.  If taxable income exceeds the threshold amount, only a certain percentage of 
items of income, gain, deduction or loss, and the W-2 wages and UBIA shall be used in 
determining the deductible amount, defined above.  The percentage is determined by a formula 
that reduces the percentage based on the amount by which taxable income exceeds the threshold 
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amount.  Once taxable income exceeds the threshold amount by $50,000 ($100,000 for taxpayer 
filing a joint return), the deduction is unavailable for the taxpayer’s interest in the SSTB.  IRC § 
199A(d)(3).  The taxpayer’s interest in a SSTB may be subject to both the phase-out under IRC § 
199A(b)(3) and (d)(3).  Treas. Reg. § 1.199A-1(d)(4)(vi), Ex. 6. 

For wages to be taken into account, the wages must be properly allocable to QBI of one 
or more trades or businesses.  IRC § 199A(b)(4); Treas. Reg. § 1.199A-2(b).  The IRS has issued 
a revenue procedure, Rev. Proc. 2019-11, 2019-09 I.R.B. 742 (January 18, 2019), which 
provides three methods for calculating W-2 wages. 

5. Aggregation   

The regulations provide rules allowing a taxpayer with interests in related trades or 
businesses to combine their QBI, W-2 wages and UBIA for purposes of applying the 
Wages/UBIA Test.  Aggregation is permitted, but not required.  In general, the regulations 

provide that aggregation is permitted if the trades or businesses are under 
common control, integrated and provide similar products or services.  The 
regulations provide family attribution rules for determining control.  Aggregation 
is disallowed for SSTBs except as provided above pursuant to Treas. Reg. § 
1.199A-5.  Treas. Reg. § 1.199A-4.    

6. Multiple Owners or Beneficiaries   

For entities with multiple owners, each owner is allocated the owner’s allocable share of 
income, losses, basis and other items necessary to calculate the owner’s QBI deduction.  IRC § 

199A(f)(1); Treas. Reg. § 1.199A-6.  With respect to a non-grantor trust or estate 
with multiple beneficiaries, each beneficiary’s portion of the trust or estate’s QBI, 
W-2 wages and UBIA is based on the proportion of such beneficiary’s portion of 
distributable net income (“DNI”), with any undistributed DNI used to determine 
the trust or estate’s QBI, W-2 wages and UBIA.  Whether a trust or estate exceeds 
the threshold amount is determined after considering any distribution deduction.  
Treas. Reg. § 1.199A-6(d). 

The regulations also provide that a trust formed with a principal purpose of avoiding, or 
of using more than one, threshold amount under IRC § 199A will not be respected as a separate 
trust entity for purposes of determining the threshold amount.  Treas. Reg. § 1.199A-6(d)(3)(vii). 

The Newly Proposed Regulations provide that separate shares of a trust would be treated 
as a single trust for purposes of determining whether the taxable income of the trust exceeds the 
threshold amount.  Prop. Reg. § 1.199A-6(d)(3)(iii). 

7. Regulations Under IRC § 643(f)  

IRC § 643(f) provides that, for purposes of subchapter J of the Internal Revenue Code 
(IRC §§ 641-692), pursuant to regulations, two or more trusts shall be treated as one trust if:  (a) 
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such trusts have substantially the same grantor or grantors and substantially the same primary 
beneficiary or beneficiaries; and (b) a principal purpose of such trust is the avoidance of the 
income tax.  For purposes of IRC § 643(f), spouses shall be treated as one person.     

The regulations include provisions that implement the rule under IRC § 643(f) by 
preventing taxpayers from dividing trust assets among multiple trusts so that each trust has 
income below the threshold amount.  Treas. Reg. § 1.643(f)-1.   

8. Effective Date of the Final and Newly Proposed Regulations  

Most of the regulations apply to taxable years ending after February 8, 2019.  See, e.g., 
Treas. Reg. § 1.199A-1(f)(1).  The anti-abuse provisions of the regulations, 
however, apply retroactively to taxable years ending after December 22, 2017, the 
date of enactment of the 2017 Tax Act (Pub. L. No. 115-97).  See, e.g., Treas. 
Reg. § 1.199A-5(e)(1).  The regulations under IRC § 643(f) apply to taxable years 
ending after August 16, 2018, the date of publication of the Proposed Regulations 
in the Federal Register.  Treas. Reg. § 1.643(f)-1(b).  The Newly Proposed 
Regulations would apply to taxable years ending after the date the final 
regulations are published in the Federal Register, but taxpayers may rely on the 
Newly Proposed Regulations before that date. 

II. Securing Retirement Income For The Business Owner 

Frequently, one of the issues most important to the owner of a closely-held business in 
developing a succession plan is the need for income once he or she has passed control and/or 
ownership of the business to the next generation.  Often, the client’s current income depends 
heavily on a salary, bonuses, dividends or distributions from the business.  The client’s business 
interests represent the great bulk of his or her wealth, so that the client has few or no liquid 
assets, such as bank or brokerage accounts or retirement plans, that can be used to replace that 
income once the client is no longer active in the business.  Leibell, “Taking a Little Off The 
Table,” TRUSTS & ESTATES (May 2011). 

Several techniques are available to replace the client’s salary, dividends and other 
“control-assured” payments from the business with “contract-assured” payments from the 
business.  Leibell, supra, citing Allen, “Representing the Patriarch in Family Business 
Succession,” ALI-ABA Course of Study Materials, Estate Planning for the Business Owner (July 
2006).   

1. Sale To Grantor Trust and Sale For Private Annuity 

These techniques for transfer of a family-owned business generate a stream of contract-
based income for the client that can be used as retirement income.   

a. Sale To Grantor Trust.  Business owners frequently choose to transfer 
their business interests to successive generations via sale, with the business owner receiving an 
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installment note as payment.  If the sale is made to a trust that is a grantor trust as to the business 
owner, that is, a trust of which the client is treated as the owner for income tax purposes, then the 
sale transaction typically will not generate capital gains tax.  The terms of the note must be 
commercially reasonable to avoid transfer tax consequences but otherwise can be structured to 
take the client’s future cash flow needs into account.  If the note is not paid off before the 
business owner’s death, the outstanding balance will be included in his or her estate.   

b. Sale in Exchange For Private Annuity.  Alternatively, a client may sell 
his or her business interests to the next generation in exchange for a private annuity, consisting 
of periodic payments to the client for life (or the shorter of life or a term of years).  Unlike the 
sale to grantor trust technique discussed above, a sale for a private annuity can provide a source 
of income that can be extended for the client’s life.  The sale for a private annuity technique is 
best suited for the transfer of business interests that produce significant income.  However, a sale 
for a private annuity is frequently inappropriate if the business is a C corporation because it can 
result in the double taxation of corporate dividends.   

Typically, an owner’s lifetime sale of his or her closely-held business “freezes” the 
business’ value, for estate tax purposes, in that it removes from the owner’s taxable estate future 
increases in the business’ value following the sale.  However, if the business is sold for a private 
annuity, then, all other factors being equal, to the extent that the aggregate value of the annuity 
payments paid over the client’s life exceeds the value of the business, the benefit of this “freeze” 
is lost.  Grassi, Jr., “Estate Planning for the Closely Held Business After the Pension Protection 
Act of 2006,” 32 TAX MGMT. ESTATES, GIFTS AND TRUSTS J. 87 (Mar./Apr. 2007). 

Proposed regulations issued in 2006 would dramatically change the tax consequences of 
these transactions.  These proposed rules would provide that, if an annuity contract is received in 
exchange for property (other than money):  (i) the amount realized attributable to the annuity 
contract is the fair market value (as determined under IRC § 7520) of the annuity contract at the 
time of the exchange; (ii) the entire amount of the gain or loss, if any, is recognized at the time of 
the exchange, regardless of the taxpayer’s method of accounting, and taxed at capital gain rates; 
and (iii) for purposes of determining the initial investment in the annuity contract under IRC § 
72(c)(1), the aggregate amount of premiums or other consideration paid for the annuity contract 
equals the amount realized attributable to the annuity contract (i.e., the fair market value of the 
annuity contract).  REG 141901-05; 71 Fed. Reg. 61441 (2006). 

2. Non-Qualified Deferred Compensation 

A non-qualified deferred compensation plan is a contract that binds the business owner to 
work for the closely-held business for a specified length of time – until a particular retirement 
age, for example – in exchange for a series of payments that the business will make upon the 
business owner’s retirement (or death or disability).  The plan can be structured so that payments 
are recognized as income to the recipient and deductible to the business only as they are paid.   
The payments are typically made in monthly installments for a pre-determined number of years, 
and the value of the payments can be fixed from the outset or can be tied to some other factor, 
such as the business’ value or the amount of the salary payments made during employment.  
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Gianmarco & Grassi, Jr., “Practical Succession Planning for the Family-Owned Business,” 33 
TAX MGMT. ESTATES, GIFTS AND TRUSTS J. 140 (May/June 2008), and Jansen, “Closely-Held 
Company Deferred Compensation (and Alternatives),” 42 HECKERLING INSTITUTE ON ESTATE 
PLANNING Ch. 5 (2008).   

3. Dividend/Distribution Policy 

Another potential source of retirement income for the business owner is a dividend or 
distribution policy that the business owner puts in place before relinquishing a controlling 
interest in the company.  Such a policy would require the business to make mandatory 
distributions to its owners, with the amount of the distributions often determined by a formula 
tied to the earnings of the business.  These policies are common for businesses that are flow-
through entities for income tax purposes, such as S corporations, as they ensure that the owners 
have sufficient liquid assets to pay the income taxes of the business that are taxable to them, and 
they can be designed so that the policy can be changed or undone only by a supermajority or 
even unanimous vote.  These policies work best, of course, if the business owner is both 
planning to retain some (noncontrolling) ownership interest in the business and confident that the 
next generation of ownership and management will be friendly (or at least diversified) enough to 
continue the policy following the change of control. 

4. Long-Term Leases 

One income source that can be particularly attractive to the business owner who plans to 
divest him or herself of all interests in the business at some point is for the owner to enter into a 
long-term lease arrangement, in which the business pays the former owner rent for the owner’s 
real estate or personal property, such as equipment.  The rent payments could be fixed or 
increasing (or decreasing).  This technique can also be attractive in the situations where the client 
anticipates that the business will eventually be sold to a third party, as the rental contract would 
remain a legally binding obligation. 

5. Consulting Agreements 

Another “contract-based” source of income to the business owner following a change of 
control, and possibly even the owner’s retirement from the business, is to provide consulting 
services to the business as an independent contractor.  This option, like the long-term lease 
arrangement described above, does not require the client to retain any kind of ownership interest 
in the business.  The new business owners may find it an effective way to continue to benefit 
from the original owner’s experience and knowledge.  The client’s consulting income in this 
situation would be subject to self-employment taxes. 

III. Use of Trusts in the Disposition of Closely-Held Business Interests 

1. Allocation of Business Interests Among Trusts 
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Following the death of the business owner, the Trustee of his or her formerly revocable 
trust will allocate the business interests held in the trust between or among the continuing trusts 
to be created under the trust instrument.  To the extent not contrary to specific governing 
instrument provisions, the Trustee, in allocating business interests between or among continuing 
trusts, should consider: 

• Who are the beneficiaries of the continuing trusts (and, in particular, whether any 
beneficiaries are active participants in the business); 

• Who are the Trustees of the continuing trusts (and, in particular, whether any such 
Trustees are active participants in the business); 

• What are the purposes and dispositive provisions of the continuing trusts; 
• What are the prospects for growth in value of, or production of cash dividends or 

distributions by, the interests; and 
• What is the known or anticipated tax posture of each of the continuing trusts? 

In designing provisions allocating the interests in the family business among continuing 
trusts, the business owner and the estate planner should consider the above-listed factors and, in 
addition, whether a direction that such interests should be allocated to particular trusts should 
supersede, or be superseded by, a general direction to allocate all property among the business 
owner’s then living descendants, per stirpes. 

2. Dispositive Provisions of Continuing Trusts 

The dispositive provisions of the continuing trusts to be created under the trust instrument 
after the death of the business owner to which business interests will or may be allocated should 
be structured, to the extent possible, in a manner that will be conducive to the trust’s holding 
such interests.  Except in connection with a trust intended to qualify for the estate tax marital 
deduction, a mandatory income or unitrust amount distribution provision may not be suitable.  It 
may be wise to include broad and flexible discretionary principal distribution provisions that 
would enable discretionary distributions of business interests in circumstances determined by a 
capable Trustee.   Powers of withdrawal over business interests, depending on the business 
owner’s desires, may also be considered.   

Similar considerations should be evaluated in designing powers of appointment.  If a 
power of appointment is to be conferred on a beneficiary, depending on the circumstances, it 
may be desirable to allow the donee to appoint, or expressly to prohibit the donee from 
appointing, any family business interests.  If a given power of appointment is to allow closely-
held business interests to be appointed, of course, the class of permissible appointees of such 
interests can be as broad or as narrow as the business owner wishes. 

Business owners may also implement transfer restrictions on business interests that 
dictate whether and under what circumstances current and future business owners may transfer 
interests in trust for a surviving spouse or other beneficiaries, including provisions describing the 
extent of a trust beneficiary’s right to distributions of the business interests and who can serve as 
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Trustee.  Mezzullo, “Cain v. Abel:  Dealing With Sibling and Cousin Rivalries,” 49TH ANNUAL 
HECKERLING INSTITUTE ON ESTATE PLANNING (2015). 

3. Selection of Trustees 

In the absence of a special, overriding provision in the trust instrument conferring 
business interests voting power on a person who is not a Trustee or is a trust protector, the 
Trustees will be in control of the business interests held in trust and, if such interest constitutes a 
majority interest, will be in control of the business itself.  Further, depending on the trust’s 
dispositive provisions, the Trustee may have the responsibility for deciding to what extent, if at 
all, any family business interests are distributed to beneficiaries.   

In structuring the succession of Trustees for each trust in the business owner’s estate 
plan, the following factors should be considered:  (a) the age and maturity of the proposed 
Trustee; (b) the extent of the proposed Trustee’s abilities generally in handling financial matters; 
(c) the current and/or expected future involvement, if any, of the proposed Trustee as an active 
participant in the operations of the business; and (d) the identity of the beneficiary or 
beneficiaries of the particular trust.  Of course, the selected Trustee must possess the expertise 
and the temperament effectively to address the demands of the insiders and outsiders who have 
competing interests.  See Gabbard, “Fiduciary Factors for Drafting Trusts With Closely Held 
Stock,” ESTATE PLANNING, March 2015. 

The potential conflicts of interest that may arise during the administration of a closely-
held business interest is another factor that should be considered in selecting a Trustee.  A 
Trustee, of course, must administer the trust in the best interests of the beneficiaries.  If the 
Trustee holds a controlling interest in a closely-held business, the Trustee also must act in the 
best interests of the business and its other owners – who may or may not be the same as the trust 
beneficiaries.  The will or trust instrument should include appropriate provisions exonerating the 
Trustee from conflict of interest claims.  Manterfield & Devault, “Family Feud – Hollywood 
May Call it Entertainment But It Is No Laughing Matter for Family Businesses – Part II:  The 
Advisor’s Role in Business Succession Planning,” 41 ESTATES, GIFTS AND TRUSTS JOURNAL 233 
(2016). 

Designating a young adult child of the business owner who is or is expected to be 
actively involved in the business as a Co-Trustee along with a corporate fiduciary can enable the 
child to ease his or her way into a primary decision-making role.  In circumstances in which, say, 
only one child is an active participant in the business and a trust of which a non-actively 
involved child is the primary beneficiary would be funded with a portion of the business interest 
as well as other non-business assets, the trust instrument could designate the child who is the 
primary beneficiary of such trust as Trustee of such trust but designate the active participant 
child as the trust protector with sole authority to vote the family business interests.  See Gabbard, 
supra. 

A trust instrument should ordinarily contain provisions allowing Trustee removal and 
replacement.  In addition to building into the removal and replacement provisions the customary 
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safeguards, the business owner and the estate planner should also include language ensuring that, 
unless there is a material breach of fiduciary duty, the removal and replacement provisions 
cannot be used to wrest the power to control the business interests away from the person whom 
the business owner selected to have such control.  Particular persons may be given the removal 
and replacement powers, and such powers may be made exercisable only under stated 
circumstances. 

IV. Transferring Closely-Held Business Equity Among Family Members With 
Divergent or Conflicting Interests 

1. The Typical Conflicts 

Some of the most typical conflicts of interest surrounding a family-owned business are 
the conflicts that arise between family members who are active in the business’ operation (the 
“insiders”) and family members who do not work in the business (the “outsiders”).  The 
outsiders may question the compensation and benefits received by the insiders, as well as their 
business decisions.  The insiders may resent that their efforts are increasing the equity value of 
the business interest of the outsiders who, in turn, are demanding more return on their investment 
to which the insiders feel they are not justifiably entitled.  See Berry, Jones and Redd, “Nothing 
Succeeds Like Successful Succession,”  51ST ANNUAL HECKERLING INSTITUTE ON ESTATE 
PLANNING (2017). 

In addition, conflicts frequently also develop among the insiders themselves; for 
example, they may disagree about business strategies or day-to-day management decisions.  To 
complicate the situation further, a business owner’s spouse, who may or may not be a parent of 
the affected children, may become involved in the decision-making, and maintaining family 
harmony may be more complicated.  See Berry, Jones and Redd, supra. 

2. Some Planning Alternatives 

a. Equal Distribution of Identical Business Interests.  While the default 
plan often is to distribute the family business interests equally among all the children, this plan 
may not be advisable unless all the children get along well and are all insiders.  For example, if 
the children own the stock of a family corporation equally, all have equal voting rights and there 
are more outsiders than insiders, the outsiders could set the dividend policy, which might not be 
conducive to growth and expansion of the business.  The outsiders also could restrict the 
insiders’ compensation and benefits so that the outsiders can receive a larger dividend (or, 
eventually, liquidation distributions).  On the other hand, if there are more insiders than 
outsiders, the insiders could maximize their own salaries and benefits, and minimize dividends, 
to the detriment of the outsiders.  Furthermore, if a child has been working in the business 
alongside the business owner for a considerable period, has foregone other career opportunities 
offering higher compensation to do so and has materially contributed to the success of the 
business, the business owner may want to give (and feel justified in giving) that child a 
disproportionately large share of the business interests.  Perhaps, also, as a business management 
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strategy, the business owner will want to consolidate ownership and/or control of the business in 
the hands of the insiders. 

The decision of the Supreme Court of Pennsylvania in Ferber v. American Lamp Corp., 
469 A.2d 1046 (Pa. 1983), provides an example of the risks of employing an equal distribution 
of the business interest in the business owner’s estate planning documents.  American Lamp 
Corporation (the “Corporation”) was a closely-held family corporation owned by Benjamin 
Cohen.  Annette Ferber, one of Mr. Cohen’s daughters, was a minority shareholder and inactive 
in the business.  Ms. Ferber’s brothers (the “Brothers”) acted as the corporation’s officers and 
directors.  Mr. Cohen’s Will expressed Mr. Cohen’s desire to have the Brothers be active in the 
business.  The Will also stated that the profits, after distributing a portion to Mr. Cohen’s 
surviving spouse, should be divided equally among Ms. Ferber and the Brothers. 

The court explained that, from 1963-1979, each of the Brothers received $904,000 in 
total compensation from the Corporation (which included the use of corporate vehicles and boats 
for personal purposes), while Ms. Ferber received $13,553 as her share of the profits. 

Ms. Ferber filed a claim demanding an accounting of the Corporation and payment of 
dividends.  The claim also alleged that Ms. Ferber was entitled to a greater portion of Mr. 
Cohen’s estate and that the Brothers had denied her that portion since Mr. Cohen’s death.  The 
trial court found for Ms. Ferber and determined her share of the profits that were not distributed 
to her to be $370,000 plus interest.  The Supreme Court of Pennsylvania reversed but only with 
regard to proper calculation of damages. 

b. Allocating Control to Insiders.  It is often appropriate to separate non-
managerial interests in a family business (such as limited partnership interests or non-voting 
stock) from the management interests (such as general partnership interests and voting stock).  
The non-managerial interests may then be transferred to the outsiders.  There may be 
disadvantages to this approach.  For example, similar to the situation discussed above in which 
all children hold equal interests and there are more insiders than outsiders, the insiders with 
controlling interests may have an orientation towards retaining business earnings to fund future 
expansion, or perhaps increasing their compensation and benefits, rather than paying current 
dividends, which could work to the detriment of the outsiders.  This problem might be addressed 
by adopting a dividend or distribution policy for the outsiders’ interests or otherwise classifying 
the outsiders’ interests as preferred.  The business may also implement policies prohibiting 
excessive compensation.  Mezzullo, supra.   

c. Distribution of Business Interests Only to Insiders and Distributing 
Other Assets to Outsiders.  Alternatively, a business owner’s estate plan can provide for insiders 
to receive business assets and for outsiders to receive non-business assets.  This plan can be 
relatively easy to implement if the business owner has non-business assets sufficient to provide 
the outsiders with dispositions that the business owner deems fair.  If this is not the case, it may 
be advisable for the business owner to buy life insurance that can be used to provide outsiders 
with non-business assets.  Another variation of this technique is to provide that the business 
owner’s estate will sell part or all of the business to the insiders, usually on favorable, preferred 
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payment terms (e.g., a long-term promissory note with low interest).  Of course, the sale must be 
at fair market value to avoid creating unintended adverse tax consequences.  See Berry, Jones 
and Redd, supra.  The promissory note, rather than interests in the family business, can then be 
distributed to the outsiders.  As long as a mutually agreeable purchase and sale price can be 
determined (or is set out in a buy-sell agreement), and as long as the insiders stay current in their 
note payments, this approach can be successful.  Again, however, there would be continuing 
involvement by the outsiders, which may be good as a transition or may create further 
opportunities for conflict if there is doubt concerning whether the business can make all of the 
required payments. 

d. Granting Outsiders Limited Decision-Making Powers.  Another approach 
is for the family members to adopt an agreement that gives the insiders some unilateral decision-
making rights but requires one or more of the outsiders to join them for certain major decisions, 
such as dividend payments, acquisitions and significant capital expenditures.  A problem with 
this approach is that the insiders could team with certain of the outsiders to the detriment of the 
others.  Conversely, the outsiders could vote as a block on the major decisions and impede 
business growth. 

One solution for this potential problem would be to have a designated number of non-
family directors who would have the controlling vote if the insiders and outsiders could not agree 
on business issues.  Non-family directors can be particularly helpful to the family, not only for 
the useful advice they might offer, but also for their ability to provide unbiased feedback on the 
quality of performance and the results accomplished.  Non-family directors may also help ensure 
that the interests of those with nonvoting interests in the business are protected.  A corporate 
Trustee may be able to fill this role, but corporate Trustees are sometimes reluctant to risk 
putting themselves in the middle of family business disputes.  Lurie, “Coordinating Estate 
Planning and Business Succession,” 41ST ANNUAL HECKERLING INSTITUTE ON ESTATE PLANNING 
(2007). 

e. Puts and Calls.  Another option is to leave the business interests equally 
to all the children, with the interests owned by the outsiders subject to a “put,” which is a 
mandatory redemption at a formula price or at an appraised purchase price paid over a period of 
time with a reasonable rate of interest so that the business would not have to expend a large 
amount of cash at one time.  If the outsiders believe that the value represented by their interests 
in the business would be more productive if liquidated and placed into other investments, they 
can exercise their put rights and convert their investments.   

The put allows the outsiders to remain as owners or have their interests redeemed at their 
election.  Thus, if an outsider is involved in a conflict involving the business, the outsider can 
simply exit the conflict by exercising the put right.   

To limit the risk that the business would have to redeem an interest at an outsider’s 
election, the put rights could be structured so that they expire shortly after the business owner 
dies, thereby forcing the outsiders to make fairly prompt decisions about whether to remain as 
owners.  Further to offset the advantage a put would provide for the outsiders, the insiders could 
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have a “call” on the outsiders’ interests, exercisable after the outsiders’ put rights expire.  A call 
would allow the insiders to elect to redeem the outsiders’ interests. 

f. Outsiders Who May Later Become Active in the Family Business.  What 
if one or more members of the next generation have not decided whether to enter the family 
business by the time the business owner wants to complete his or her transfer of control and 
ownership?  One solution may be that the owner, the business and the undecided relative can 
enter into an agreement through which the relative can elect to become an employee or owner of 
the business on terms to be established subsequently by all the family members or by non-family 
directors with or without the family’s participation.  Similarly, the same group could allow the 
relative to acquire a business interest at a formula or appraisal price payable using an installment 
method over a reasonable period of time, which would allow the relative to use his or her 
earnings to pay for his or her business interest.  Thus, the business owner would not have to rely 
on the insiders alone to make the decision and establish the terms under which an undecided 
relative could become an employee or owner of the family business. 
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	.  If the taker in default of appointment is the powerholder or the powerholder’s estate then the power is reclassified as a general power and the rights of creditors change accordingly (§ 504(c)).  Further, property subject to a nongeneral power is s...




	ADP6E8D.tmp
	A. Balancing the Use of Trusts and Outright Distributions
	1. Advantages of Trusts for Beneficiaries
	a. Dead Hand Control
	b. Probate Avoidance
	c. Protection From Creditors’ Claims
	d. Protection From Claims of Spouses and Ex-Spouses
	e. Providing a Nest-Egg for Beneficiary

	2. Disadvantages of Trusts
	a. Costs
	b. Additional Complexity
	c. Income Taxes
	d. Fiduciary Duties
	e. Less Flexibility


	B. Discretionary Distribution Schemes Having Broad Standards and Narrow Standards
	1. Absolute Discretion
	2. Ascertainable Standards
	a. Consideration of Other Resources
	b. Accustomed Manner of Living

	3. Proper Drafting of Discretionary Trust Provisions
	4. Trustee as a Beneficiary of a Trust

	C. Spendthrift Trusts and Wholly Discretionary Trusts
	1. Spendthrift Provisions
	2. Discretionary Trusts
	a. Introduction
	b. Extent of Discretion
	c. Specific Drafting Techniques to Facilitate Asset Protection for Trust Beneficiaries
	 The trust instrument could give the Trustee the power to “spray” trust principal and income among more than one beneficiary, such as the beneficiary and the beneficiary’s descendants, rather than limiting the Trustee’s discretion to a single benefic...
	 The instrument could provide for at least one independent Trustee or trust protector whose consent is required for the distribution of trust property to the beneficiary.
	 The trust instrument could also encourage the Trustee to acquire assets for the use of the beneficiary in lieu of making distributions of trust property to the beneficiary.  The Trustee could also be empowered to make loans to the beneficiary or to ...
	 When the trust instrument confers powers on beneficiaries to withdraw principal, the practitioner should consider also providing the Trustee (or a trust donor) with the power to exclude trust beneficiaries from holding such powers with respect to fu...
	 The trust instrument may provide that the beneficiary’s interest terminates in favor of another beneficiary in the event that the first beneficiary is at any time deemed insolvent, or the trust instrument may provide that an attempted alienation by ...
	 Another alternative involves the conversion of an absolute trust interest into a discretionary trust interest.  See Restatement 3d § 57 (stating that a trust instrument may provide that a beneficiary’s mandatory income interest may become discretion...
	 The trust instrument could provide the Trustee with the power to withhold otherwise mandatory distributions if the Trustee, in the exercise of the Trustee’s sole and absolute discretion, should deem the distributions to be adverse to the beneficiary...
	d. Trusts With Tenancy by the Entireties Characteristics


	D. Designating Fiduciaries with Expertise, Experience and Integrity
	1. Trust Characteristics
	a. What are the Primary and Secondary Purposes of the Trust?
	b. Who Will be the Beneficiaries of the Trust?
	c. What are the Dispositive Provisions of the Trust?
	d. What is the Anticipated Duration of the Trust?
	e. What Types of Assets are Anticipated to be Held in the Trust?
	f. What Will be the Aggregate Value of the Trust?

	2. Trustee Characteristics
	a. Does the Person Under Consideration as Trustee Possess Sufficient Expertise and the Necessary Experience to Do the Job?
	b. Is the Proposed Trustee Independent, or Does the Proposed Trustee Have an Inherent Conflict of Interest?
	c. Does the Trustee Have an Appropriate Fiduciary Demeanor?
	d. Will the Trustee Being Considered be Around Long Enough to See the Job Through?
	e. Where is the Proposed Trustee Located?
	f. Will the Trustee Expect to be Paid?
	g. Is the Trustee Accountable?



	ADP5F77.tmp
	A. Concurrent Representation of Spouses and Other Family Members
	1. Model Rules
	2. Particular Situations
	3. Case Law
	a. Haynes v. First National State Bank of New Jersey
	.  In Haynes v. First National State Bank of New Jersey, 432 A.2d 890 (N.J. 1981), a lawyer prepared a Will for a client when the lawyer had a pre-existing professional relationship with the principal beneficiary of the Will, who was the client’s daug...
	b. Will of Mann
	.  In Will of Mann, 490 N.Y.S.2d 213 (1985), a motion was filed to disqualify a lawyer in a will contest case in which the lawyer represented a disinherited child.  The lawyer had previously represented the disinherited child’s sibling in other matter...
	c. Aoki v. Aoki
	.  In In re Aoki, 243 N.Y.L.J. 93, at 18 (May 17, 2010), Rocky Aoki (“Rocky”), the founder of the Benihana Restaurant chain, established and funded an asset protection trust (the “Trust”).  Under the Trust instrument, Rocky and six of his children wer...


	B. Planning for a Client’s Possible Eventual Incapacity
	1. Recognizing a Client’s Disability
	Even if a client has the requisite testamentary capacity to execute estate planning documents, a client’s level of capacity may substantially affect his or her decisions regarding the estate plan.  The estate planner can play a vital role in determini...

	2. General Ethical Standards for Dealing With a Client’s Disability
	Model Rule 1.14 (“Client with Diminished Capacity”) sets forth standards specifically applicable when a client has diminished capacity.  Model Rule 1.14(a) makes it clear that the lawyer’s duty to the client does not end simply because the client may ...

	3. Taking Protective Actions
	.
	a. General Rules Under Model Rule 1.14(b)
	.  Model Rule 1.14(b) gives the lawyer discretion to take “reasonably necessary protective action” for a disabled client, provided that the lawyer reasonably believes that the client:  (1) has diminished capacity; (2) is at risk of substantial physica...
	b. Seeking Appointment of A Guardian
	.  Seeking appointment of a guardian for a disabled client is an extreme measure and should not be undertaken lightly.  Several states, including New York and Oregon, have taken stances similar to Model Rule 1.14 in their ethics opinions regarding whe...
	c. Other Protective Measures
	.  In addition to appointing a guardian, the ABA Comment to Model Rule 1.14 provides that the protective measures a lawyer may take with respect to a disabled client include:  (1) consulting with family members; (2) using a reconsideration period to p...

	4. Duty of Confidentiality to Disabled Client
	.
	a. General Rules Under Model Rule 1.14(c)
	.  As mentioned above, Model Rule 1.14(c) addresses the disclosure of confidential information of a disabled client.  It does this by reaffirming that the general rules of confidentiality as set forth in Model Rule 1.6 (“Confidentiality of Information...
	1) A lawyer shall not reveal information relating to the representation of a client unless the client gives informed consent, the disclosure is impliedly authorized in order to carry out the representation or the disclosure is permitted by paragraph (b).
	2) A lawyer may reveal information relating to the representation of a client to the extent the lawyer reasonably believes necessary:
	3) A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized disclosure of, or unauthorized access to, information relating to the representation of a client.

	b. State Opinions
	.  Most state ethics opinions have espoused relaxing the confidentiality requirements of the lawyer if the lawyer determines it to be in the client’s best interests.  Various jurisdictions, however, have expressed different opinions as to the point at...


	C. Safekeeping of a Client’s Estate Planning Documents
	1. Technology and Document Storage
	2. Obligations Of Attorney When Maintaining Original Documents
	a. In General
	.  It is commonplace for lawyers practicing in the trusts and estates field to maintain in a special vault the original Wills and certain other estate planning documents of those clients for whom they have drafted the documents.  Absent any express ag...
	b. Implied Understanding
	.  An implied understanding may exist if the lawyer has in the past undertaken a greater role in the handling of the client’s estate planning matters.  This is more likely to occur where the lawyer has regular contact with the client and performs ongo...
	c. Obligation to Inform Beneficiaries or the Executor
	.  In New York Eth. Op. 724, N.Y. St. Bar Assn. Comm. Prof. Eth. (November 30, 1999), the Committee concluded that, in the absence of an agreement, if the lawyer has maintained the client’s original Will, after the client’s death, the lawyer must assu...
	d. Additional Obligations
	.  At least one jurisdiction has imposed a greater obligation on the lawyer who drafts a Will and retains the original where the named Executor refuses to file the Will.  In Pennsylvania Ethics Opinion 97-66 (1997), the husband, the named Executor, re...



	ADP84BE.tmp
	A. Marital Agreements
	1. Lack of Voluntariness
	2. Unconscionability and Failure to Disclose
	3. Minimizing the Risks of Litigation Regarding the Validity of Premarital and Postmarital Agreements
	.U  If each party agrees to separate representation (and the wealthier spouse should insist that the less wealthy spouse have separate counsel), include in the agreement the name of each lawyer, and have both lawyers sign the agreement indicating they...
	Timing of the Agreement
	.  The lawyer should plan the negotiations and other meetings related to the agreement, as well as its execution, well in advance of the wedding.  A claimant will then have more difficulty proving duress or undue influence.
	Disclosure.  The lawyer should assist the client in completing a comprehensive list of assets (with corresponding values) and financial obligations of the client, attach the list to (or refer to it in) the agreement, have the client review the list ca...
	Refer Specifically to Rights Being Waived.  To the extent the agreement is not specific as to the marital rights being waived, they may not be waived.  See, e.g., Bauer v. Piercy, 912 S.W.2d 457 (Ky. Ct. App. 1995).
	Recitals.  Recitals are useful because each spouse (and counsel) will have read these recitals before execution, making it more difficult to claim later that the facts and circumstances described in the recitals were untrue or did not exist.
	Provide Incentives to Avoid Litigation.  A provision can be included to require the person who breaches the agreement to pay the attorney’s fees incurred by the other party in seeking enforcement of the agreement.


	B. Cohabitation Agreements
	C. Mediation and Arbitration Provisions
	D. Drafting and Enforcing No Contest Clauses
	1. Generally
	2. Types of No Contest Clauses
	a. To Prevent Challenge Regarding Validity of a Document
	.  Clauses relating to validity often encompass challenges to the document as a whole as well as challenges to specific provisions therein.  The clause may be broad, excluding a beneficiary who contests, or cooperates with any other beneficiary who co...
	b. To Prevent Challenge to Acts or Omissions of Fiduciaries
	.  Many clients are concerned that, while the beneficiaries may not disagree with the dispositive terms of the Will or trust instrument, the beneficiaries may develop a confrontational attitude toward the fiduciaries chosen by the client.  Consequentl...

	3. Common Challenges and Impact on No Contest Clauses
	a. Suits to Construe as Contests
	.  A suit to construe is widely viewed as a way of carrying out a testator’s intent and should not be a violation of a no contest clause.  See, e.g., Hicks v. Rushin, 185 S.E.2d 390 (Ga. 1971); Marx v. Rice, 65 A.2d 48 (N.J. 1949).  A suit to construe...
	b. Declaratory Judgment Actions as Contests
	.  Claimants most commonly bring declaratory judgment or declaratory relief actions seeking either:  (1) an interpretation of the Will or trust instrument; or (2) a determination of whether a proposed action would trigger the no contest clause.
	1) Declaratory Judgment Action Seeking Interpretation
	2) Declaratory Judgment Action Seeking Determination Regarding Proposed Action



	E. Limitations on Disclosure of Information to Beneficiaries
	1. The Uniform Trust Code Rules on Required Disclosures to Beneficiaries
	2. UTC Modifications in Enacting Jurisdictions
	3. Variations in UTC States Regarding Disclosures That Can be Limited By a Governing Instrument
	4. Restatements, Case Law and Non-UTC State Law
	a. The Restatements and Case Law
	.  The Trustee owes a duty to disclose information to the beneficiaries of the trust.  Restatement of the Law, Third, Trusts § 82 (2007) states that:
	b. Other State Statutory Law
	.  Several states (other than those that have enacted the UTC) have enacted statutes regarding a Trustee’s required disclosures to beneficiaries.  California, for example, provides that the Trustee has a duty to:  (1) keep the beneficiaries of the tru...
	See, also 12 Del. Code § 3303(a) (giving a settlor the ability to limit or eliminate the Trustee’s duty to disclose trust information to beneficiaries); Rev. Code WA § 11.100.140 (the Trustee must provide written notice to income beneficiaries for “si...



	ADP3DFC.tmp
	A. Modification and Termination Options.
	B. Using Trust Modification, Termination and Decanting to Settle Disputes.
	1. Trust Modification and Termination.
	2. Decanting.

	C. Resisting Changes to Irrevocable Trusts.
	1. Ferri v. Powell-Ferri, 72 N.E.3d 541 (Mass. March 20, 2017); 326 Conn. 438 (August 8, 2017); Powell-Ferri v. Ferri, 326 Conn. 457 (August 8, 2017)
	a. Supreme Judicial Court of Massachusetts Opinion
	b. Connecticut Supreme Court Opinions
	2. Hodges v. Johnson, 2017 N.H. LEXIS 232 (N.H. December 12, 2017)

	D. Governing Instrument Limitations on Modification or Termination.
	1. Too Much Flexibility?
	2. Finding The Right Balance.


	ADP9A6E.tmp
	A. Impact of Tax Reform on Charitable Giving and Tax-Exempt Organizations
	1. Donors
	2. Tax-Exempt Organizations

	B. Special Issues Related to Impact Investing
	1. Duty of Loyalty
	2. Duty of Impartiality
	3. Duty of Prudent Investment

	C. Choosing the “Right” Vehicle By Which to Confer Benefits on a Charity
	1. Charitable Remainder Trusts.
	2. Charitable Lead Trusts.
	3. Private Foundations.
	4. Supporting Organizations.
	5. Donor Advised Funds
	a. In General
	b. IRS Proposes Guidance and Requests Comments Regarding the Application of Excise Taxes to Donor-Advised Funds; Notice 2017-73, 2017 I.R.B. 5621 (December 4, 2017)

	6. IRS Rules That CRUTs Were Disqualified Because of Improper Administration.  PLR 201714002 and PLR 201714003 (April 7, 2017)

	D. Mechanics and Benefits of Directing Retirement Assets to Charity
	1. In General
	2. Naming a Charitable Remainder Trust as Beneficiary


	ADPAAF.tmp
	A. Estate Planning for Unmarried Couples
	1. Defining the Relevant Terms
	2. Differences in Tax Treatment Between Married and Unmarried Couples
	a. Transfer Taxes
	b. Income Taxes
	3. State Law Issues
	a. Intestate Share and Elective Share Rights
	b. Tenancy by the Entireties
	c. Homestead Allowance and Other Rights


	B. Recalculating the Applicable Exclusion Amount or GST Exemption Following Windsor Notice 2017-15, 2017-6 I.R.B. 783 (February 6, 2017)
	1. Background
	2. Application of Windsor

	C. Assisted Conception Children, Adopted Children and Children From Other Relationships
	1. Assisted Conception Children
	2.  Adopted Children
	3. Children from Other Relationships

	D. Advantages and Disadvantages of IRC § 529 Accounts
	1. Tax Consequences
	2. Changing Beneficiaries
	3. Proposed Regulations

	E. Planning to Accommodate the Needs of Minor Children
	1. Naming Guardians In Wills
	2. Naming Trustees
	3. Temporary Power of Attorney for Childcare


	ADPE83E.tmp
	A. Duty of Diversification
	1. Uniform Prudent Investor Act
	2. Trustees Did Not Breach Fiduciary Duty By Failing to Sell Concentrated Position in Kodak Stock JP Morgan Chase Bank, N.A., 133 A.D.3d 1292 (N.Y. App. Div. 2015).
	a. Analysis of Trustee’s Actions Pursuant to the Common-Law Rule
	.  From 1966 until 1970, the Trustee “was obligated to employ such diligence and such prudence in the care and management, as in general, prudent [persons] of discretion and intelligence in such matters, employ in their own like affairs.”  The record ...
	b. Analysis of Trustee’s Actions Pursuant to the Statutory Prudent Person Rule
	.  From 1970 until 1995, the Trustee was required to act as a prudent person who is seeking a reasonable income and preservation of capital.  The record revealed that during this time:  (i) the Kodak stock was considered a top-quality stock; (ii) a si...
	c. Analysis of Trustee’s Actions Pursuant to Uniform Prudent Investor Act
	.  Beginning in 1995, the Trustee was required to act as a prudent investor would for the entire portfolio, taking into account the purposes, terms and provisions of the governing instrument.  As was the case for prior time periods, during this time p...

	3. Court Relied on Trust Language and Letters of Retention to Protect Trustees From Liability  W.A.K. ex rel. Karo v. Wachovia Bank, N.A., 712 F. Supp. 2d 476 (E.D. Va. 2010)
	4. Trustee Did Not Breach Fiduciary Duty Where Stock Portfolio Lost Value During Financial Crisis In Re Estate of Joseph Grahek, 2017 Pa. Super. Unpub. LEXIS 1618 (2017
	), affirming 2017 Pa. Dist. & Cnty. Dec. LEXIS 905 (2017)
	5. Trustee Breached Fiduciary Duty by Retaining Certain Stock but Absolved of Liability for Retaining Other Stock In re HSBC Bank USA, N.A., 947 N.Y.S.2d 292 (2012)

	B. Challenges Arising from Holding Closely-Held Business Interests
	1. Facts.  This case came before the Court of Appeals for the third time.  In 1968, O. Wayne Rollins established the Rollins Children’s Trust (the “RCT”) for the benefit of his grandchildren.  At the time of trial, Wayne’s sons, Gary and Randall, were...
	2. Prior Rulings.  In 2010, beneficiaries of the S Trusts and the RCT filed suit for an accounting of the family entities and numerous other breaches of fiduciary duty.  The court ruled in the defendants’ favor on all claims, except for the breach of ...
	3. 2016 Opinion of Court of Appeals.  The Supreme Court remanded the case again to the Court of Appeals.  The Court of Appeals considered several issues and determined that questions of fact existed, requiring further consideration by a jury.  The Cou...

	C. Handling Other Non-Traditional Trust Assets
	1. Utilizing Directed Trusts
	2. Mineral Rights, Firearms and Digital Assets
	a. Mineral Rights
	.  It may be necessary for a fiduciary to obtain the advice of an expert in oil and gas and other mineral rights before acquiring or retaining such assets to deal with the unique environmental and other regulatory challenges inherently involved with s...
	b. Firearms
	.  Proper handling of firearms in accordance with federal law usually depends on the possessor of the firearms rather than who or what is the registered owner of the firearms.  Thus, it is important that possession of a firearm is not turned over to a...
	c. Digital Assets.  Digital assets include any online account or file stored on a computer or in the cloud, such as email accounts, picture and video storage sites, social networking sites, travel rewards and points, domain names, games, professional ...



	ADPB889.tmp
	A. Roth Conversions
	1. In General
	2. Mechanics of a Conversion
	3. Contributions to a Roth IRA
	4. Distributions From a Roth IRA
	5. Trust as Beneficiary of a Roth IRA
	6. Roth IRAs and Charitable Giving
	7. Elimination of Recharacterization

	B. Modification of Trusts to Alter Provisions Affecting Retirement Assets
	1. Introduction
	2. PLR 201021038

	C. IRC § 403(b) Plans
	D. ERISA Issues for Estate Planners
	1. Introduction
	2. Case Law Regarding Spousal Rights
	a. Kennedy v. Plan Administrator for DuPont Savings and Investment Plan, 129 S. Ct. 865 (January 26, 2009), aff’g, 497 F.3d 426 (5th Cir. 2007).
	b. Mays-Williams v. Williams, 777 F.3d 1035 (9th Cir. 2015).



	ADP7F03.tmp
	A. Financial Elder Abuse
	1. Overview
	2. Preventing Abuse

	B. Challenging Aspects of Long-Term Care Insurance
	1. Basic Information
	2. Income Tax Considerations
	3. Evaluating Purchase of LTCI Policies

	C. Designing and Administering Special Needs Trusts
	1. Statutory Special Needs Trusts
	a. First Party Special Needs Trust
	.  A so-called “first party special needs trust” or “(d)(4)(A) SNT” (also called an “OBRA ‘93 trust,” “self-funded SNT” or “payback SNT”) must have the following characteristics:
	b. (d)(4)(C) Pooled Trusts
	.  With a so-called “(d)(4)(C) pooled trust,” or simply a “pooled trust,” the trust must contain the assets of a beneficiary who is “disabled,” as defined in 42 U.S.C. § 1382c(a)(3), and must meet the following requirements:

	2. Third Party Created and Funded Special Needs Trusts
	a. In General
	.  A “third party special needs trust” is one that is funded with assets that are not owned by the beneficiary for whom the special needs trust (“SNT”) is established.  Third party SNTs can help maintain the beneficiary’s eligibility for government be...
	b. Absolute Discretion
	.  A third party SNT instrument must grant the Trustee absolute discretion over the distribution of trust assets and provide that the Trustee may only supplement the needs of the beneficiary who is receiving benefits.  If the third party SNT provides ...
	c. Avoid Powers to Revoke, Terminate or Withdraw Property
	.  The beneficiary must be prohibited from revoking or terminating the SNT or controlling distributions from the SNT for his or her support and maintenance.  The beneficiary should not hold a power such as a Crummey withdrawal right over the assets in...

	3. Issues Applicable to Both Third Party and First Party Special Needs Trusts
	4. Special Needs Trust Administration Issues

	D. Advising Clients Regarding IRC § 529A Accounts
	1. Contributions and Distributions
	2. 2017 Tax Act


	ADPDFAA.tmp
	A. Common Trust Director Powers
	B. State Laws Regarding Directed Trusts
	1. Uniform Trust Code
	2. Uniform Directed Trust Act

	C. Liability of Directed Trustees and Trust Directors
	1. Directed Trustees
	a. Duemler v. Wilmington Trust Company, 2004 Del. Ch. LEXIS 206 (2004)
	.  In Duemler, the Trust Director, R. Leigh Duemler, sued Wilmington Trust Company, the Directed Trustee, claiming that it had breached its fiduciary duty by not providing him with timely financial information that would have allowed him to make a rec...
	b. Rollins v. Branch Banking & Trust Co. of Virginia, 56 Va. Cir. 147 (2001)
	.  Rollins also involved the duties of a Directed Trustee.  The trust instrument vested the power to retain, sell or purchase investments exclusively in the beneficiaries.  The trust was originally funded with stock that was retained for twenty years ...
	c. Matter of Rivas, 30 Misc. 3d 1207(A) (Monroe County Surr. Ct. 2011)
	.  The trust in question was held for the benefit of the University of Rochester in Rochester, New York (the “University”).  The trust instrument established an investment advisory committee (the “Advisory Committee”) of three individuals, two named b...

	2. Trust Directors
	a. Robert T. McLean Irrevocable Trust v. Davis, 283 S.W.3d 786 (Mo.App. S.D. 2009)
	.U  Linda McLean (“Linda”) was the Trustee of the Robert T. McLean Irrevocable Trust (the “Trust”), the governing instrument of which was dated March 31, 1999, and the mother of the Trust beneficiary, Robert McLean (“Robert”).  The Trust instrument de...
	.U  The court observed that Missouri law did not impose a duty on a Trust Director.  Regarding the Trust instrument, the court stated that it “does not specify how or when the Trust Director is to carry out his ‘authority’ to remove Trustees and appoi...
	b. In Re Ronald J. Mount 2012 Irrevocable Dynasty Trust U/A/D December 5, 2012, 2017 Del. Ch. LEXIS 295 (Del. Ch. September 7, 2017)

	.  Ronald J. Mount created the Ronald J. Mount 2012 Irrevocable Dynasty Trust under agreement dated December 5, 2012.  Ronald named his lawyer, Kevin, as Trust Director and specifically stated that Kevin was to act in a non-fiduciary capacity.  Ronald...
	c. Matter of Davis Family Heritage Trust, 394 P.3d 1203 (Nev. 2017)
	.  The Supreme Court of Nevada answered a question about personal jurisdiction over a nonresident Trust Director based on statutory language that is almost identical to that of UDTA § 15(a).  Beatrice B. Davis created an Alaska trust and named an Alas...


	D. Ways to Slice and Dice Duties and Responsibilities of Trust Administration
	1. Considerations When Using a Trust Director
	2. Drafting Directed Trust Provisions


	ADP6CE8.tmp
	I. Whether Trusts are a Necessary Part of an Estate Plan
	A. Introduction
	B. Dead Hand Control
	C. Trusts as Motivational Tool
	D. Protection from Creditors' Claims
	E. Protection from Claims of Spouses and Ex-Spouses
	F. Mechanism for Handling Business Interests
	G. Providing a Nest Egg for Beneficiary
	H. Probate Avoidance
	I. Disadvantages of Trusts

	II. Utilizing Powers of Appointment for Income Tax and Non-Tax Purposes
	A. Delaware Tax Trap
	B. Non-Tax Uses of Powers of Appointment
	1. Refining Perpetual Trusts
	2. Powers to Appoint are Powers to Disappoint
	3. Moving Jurisdictions


	III. Minimizing Trust-Level Income Taxes
	A. Drafting and Using Trust Provisions
	B. Distributions of Ordinary Income
	C. Distributions of Capital Gain

	IV. Ensuring the Availability of Basis Step-Up Other Than by Using Powers of Appointment
	A. Basis Step-Up in General
	B. Planning for Basis Step-Up
	1. Types of Assets
	2. State of Residence
	3. Expected Consumption
	4. Expected Sales
	5. Life Expectancy
	6. Rate of Reinvestment of Portfolio
	7. Assets with Embedded Losses

	C. Specific Planning Options
	1. Making Outright Dispositions
	2. Purchasing or Receiving Distributions of Assets from Trusts or Partnerships
	3. Exercising IRC Section 675(4)(C) Power
	4. Using a Community Property Trust
	5. Unwinding Family Limited Partnerships



	ADPFE65.tmp
	I. Portability
	A. Introduction
	B. Calculation
	 The basic exclusion amount (which is currently $11.4 million and is adjusted for inflation, IRC § 2010(c)(3)); or the excess of:
	 The applicable exclusion amount of the last deceased spouse of the surviving spouse, over the amount with respect to which the tentative tax is determined under IRC § 2001(b)(1) on the estate of such deceased spouse (which is the tentative tax compu...

	C. Last Deceased Spouse
	D. Order of Applying the Basic Exclusion Amount and the DSUE Amount
	E. Prior Taxable Gifts
	F. Examination of Prior Returns
	G. Availability of Extension of Time to Elect Portability
	 The decedent must have died after December 31, 2010;
	 The decedent must be survived by a spouse;
	 The decedent must have been a U.S. citizen or resident at death;
	 The estate must not have been required to file an estate tax return because of IRC § 6018(a);
	 The estate must not have filed the estate tax return timely;
	 The estate must file a complete and properly prepared estate tax return; and
	 The estate tax return must contain the following language across the top of page one:   “FILED PURSUANT TO REV. PROC. 2017-34 TO ELECT PORTABILITY UNDER § 2010(c)(5)(A).”

	H. Effect of Portability Election Where DSUE Amount is Uncertain
	I. Requirement of a “Complete and Properly Prepared” Estate Tax Return
	J. IRS Will Not Disregard QTIP Elections When Portability Election Made Rev
	K. Review of a Predeceased Spouse’s Estate Tax Return Allowed for Adjustment of DSUE Amount Estate of Sower v

	II
	A. Taking Advantage of the Enhanced Basic Exclusion Amount
	B. Comparing Transferring Assets by Gift vs
	C. “Clawback” Issues
	D. Defined Value Clauses

	III. Clayton QTIPs
	A. Description and Background
	B. Substantial Post-Death Planning Flexibility
	1. Implementation of the Clayton QTIP.  In a typical Clayton QTIP scenario, to the extent a QTIP election is not made with respect to a predeceased spouse’s residuary estate, non-elected potential QTIP property passes to a traditional credit shelter-t...
	2. Comparison to a Contingent Disclaimer Plan.  A similar result may be achieved by using a contingent disclaimer trust plan.  In this scenario, at the death of the first spouse to die, the predeceased spouse’s residuary estate is directed to be distr...


	IV. Design and Uses of Long-Term, Multigenerational Trusts
	A. Designing Dispositive Provisions
	B. Mechanics of Administration: Trustees, Agents and Directors


	ADP755B.tmp
	I. Portability
	A. Introduction
	B. Calculation
	 The basic exclusion amount (which is currently $11.4 million and is adjusted for inflation, IRC § 2010(c)(3)); or the excess of:
	 The applicable exclusion amount of the last deceased spouse of the surviving spouse, over the amount with respect to which the tentative tax is determined under IRC § 2001(b)(1) on the estate of such deceased spouse (which is the tentative tax compu...

	C. Last Deceased Spouse
	D. Order of Applying the Basic Exclusion Amount and the DSUE Amount
	E. Prior Taxable Gifts
	F. Examination of Prior Returns
	G. Availability of Extension of Time to Elect Portability
	 The decedent must have died after December 31, 2010;
	 The decedent must be survived by a spouse;
	 The decedent must have been a U.S. citizen or resident at death;
	 The estate must not have been required to file an estate tax return because of IRC § 6018(a);
	 The estate must not have filed the estate tax return timely;
	 The estate must file a complete and properly prepared estate tax return; and
	 The estate tax return must contain the following language across the top of page one:   “FILED PURSUANT TO REV. PROC. 2017-34 TO ELECT PORTABILITY UNDER § 2010(c)(5)(A).”

	H. Effect of Portability Election Where DSUE Amount is Uncertain
	I. Requirement of a “Complete and Properly Prepared” Estate Tax Return
	J. IRS Will Not Disregard QTIP Elections When Portability Election Made Rev
	K. Review of a Predeceased Spouse’s Estate Tax Return Allowed for Adjustment of DSUE Amount Estate of Sower v

	II
	A. Taking Advantage of the Enhanced Basic Exclusion Amount
	B. Comparing Transferring Assets by Gift vs
	C. “Clawback” Issues
	D. Defined Value Clauses

	III. Clayton QTIPs
	A. Description and Background
	B. Substantial Post-Death Planning Flexibility
	1. Implementation of the Clayton QTIP.  In a typical Clayton QTIP scenario, to the extent a QTIP election is not made with respect to a predeceased spouse’s residuary estate, non-elected potential QTIP property passes to a traditional credit shelter-t...
	2. Comparison to a Contingent Disclaimer Plan.  A similar result may be achieved by using a contingent disclaimer trust plan.  In this scenario, at the death of the first spouse to die, the predeceased spouse’s residuary estate is directed to be distr...


	IV. Design and Uses of Long-Term, Multigenerational Trusts
	A. Designing Dispositive Provisions
	B. Mechanics of Administration: Trustees, Agents and Directors


	ADP33FC.tmp
	I. Portability
	A. Introduction
	B. Calculation

	 The basic exclusion amount (which is currently $11.4 million and is adjusted for inflation, IRC § 2010(c)(3)); or the excess of:
	 The applicable exclusion amount of the last deceased spouse of the surviving spouse, over the amount with respect to which the tentative tax is determined under IRC § 2001(b)(1) on the estate of such deceased spouse (which is the tentative tax compu...
	C. Last Deceased Spouse
	D. Order of Applying the Basic Exclusion Amount and the DSUE Amount
	E. Prior Taxable Gifts
	F. Examination of Prior Returns
	G. Availability of Extension of Time to Elect Portability

	 The decedent must have died after December 31, 2010;
	 The decedent must be survived by a spouse;
	 The decedent must have been a U.S. citizen or resident at death;
	 The estate must not have been required to file an estate tax return because of IRC § 6018(a);
	 The estate must not have filed the estate tax return timely;
	 The estate must file a complete and properly prepared estate tax return; and
	 The estate tax return must contain the following language across the top of page one:
	H. Effect of Portability Election Where DSUE Amount is Uncertain
	I. Requirement of a “Complete and Properly Prepared” Estate Tax Return
	J. IRS Will Not Disregard QTIP Elections When Portability Election Made Rev
	K. Re
	L. view of a Predeceased Spouse’s Estate Tax Return Allowed for                           Adjustment of DSUE Amount
	M.                                                                                                                                      Estate of Sower v

	II. Whether to Make Gifts and, If So, the Most Strategic Ways to Do So
	A. Taking Advantage of the Enhanced Basic Exclusion Amount
	B. Comparing Transferring Assets by Gift vs
	C.  “Clawback” Issues
	D. Defined Value Clauses

	III. Clayton QTIPs
	A. Description and Background
	B. Substantial Post-Death Planning Flexibility
	1. Implementation of the Clayton QTIP.  In a typical Clayton QTIP scenario, to the extent a QTIP election is not made with respect to a predeceased spouse’s residuary estate, non-elected potential QTIP property passes to a traditional credit shelter-t...
	2. Comparison to a Contingent Disclaimer Plan.  A similar result may be achieved by using a contingent disclaimer trust plan.  In this scenario, at the death of the first spouse to die, the predeceased spouse’s residuary estate is directed to be distr...


	IV. Design and Uses of Long-Term, Multigenerational Trusts
	A. Designing Dispositive Provisions
	B. Mechanics of Administration: Trustees, Agents and Directors


	ADPD700.tmp
	I. Preserving the Attorney-Client Privilege Between the Trustee and the Trustee’s Lawyer
	A. Attorney-Client Privilege and the Fiduciary Exception – In General
	B. Court Applies Fiduciary Exception to a Corporate Trustee’s Attorney-Client Privilege Hammerman v
	. The Northern Trust Company, 329 P.3d 1055 (Ariz. App. 2014)
	C. Court Rejects Claim That Communications Related to Potential Fiduciary Liability Were Subject to Attorney-Client Privilege Morgan v
	. Superior Court, 23 Cal. App. 5th 1026 (May 29, 2018)

	II. Trends in Fiduciary Liability Case Law
	A. Beneficiary Standing:  Court Allows Beneficiary to Bring Claim Against Successor Trustee of Revocable Trust When Grantor Alive and Not Deemed Incapacitated Brody v
	. Deutchman (In re Brody Living Trust), 2018 Mich. App. LEXIS 2971 (August 7, 2018)
	B. Trust Investments
	1. Trustee Did Not Breach Fiduciary Duty Where Stock Portfolio Lost Value During Financial Crisis.  In In Re Estate of Joseph Grahek, 2017 Pa. Super. Unpub. LEXIS 1618 (2017

	), affirming 2017 Pa. Dist. & Cnty. Dec. LEXIS 905 (2017), Joseph Grahek created a testamentary trust for the benefit of his wife, Marion, for her life, and thereafter for the benefit of his two sons, David and Philip.  The trust’s asset was income-pr...
	2. Court Finds That Trustee Did Not Breach Duty to Remainder Beneficiaries.  In Carter v. Carter, 965 N.E.2d 1146 (Ill. App. 2012)

	C. Trust Distributions
	1. Trustee Abused Discretion in Refusing to Make Discretionary Distributions.  In In re the G.B. Van Dusen Marital Trust Under the Grosvenor B. Van Dusen Revocable Trust Agreement Dated December 17, 1981, As Amended, 834 N.W.2d 514 (Minn.App. 2013)
	2. Corporate Trustee Did Not Violate Duties of Impartiality and Prudent Investment.  In O’Riley v. U.S. Bank, N.A., 412 S.W.3d 400 (Mo.App. W.D. 2013)


	III. Removal or Resignation of a Trustee
	A. Beneficiary’s Right to Remove a Trustee
	B. Beneficiaries’ Consents, Waivers and Releases
	C. Court Rejects Modification of a Trust to Remove Trustee  In Re Trust Under Agreement of Taylor, 164 A
	.3d 1147 (Pa. 2017)

	IV. Heightened Standards of Performance for Professional Fiduciaries

	ADP5F59.tmp
	I. Difference Between “Principal Place of Administration” and “Resident Trust”
	II. Whether a State’s Imposition of Trust Income Tax Is Subject to Challenge
	A. Constitutional Challenges to a State’s Taxation of Trusts
	There is a long history of case law addressing whether, under either the Due Process Clause or the Commerce Clause, or under both such clauses, a state may be justified in imposing income tax on a trust where the trust’s only contact with the state is...
	1. Due Process Clause
	a. In General.  The Due Process Clause requires “some definite link, some minimum connection, between a state and the person, property or transaction it seeks to tax.”  Miller Brothers Co. v. Maryland, 347 U.S. 340, 344-345 (1954).  A link or connecti...

	In Chase Manhattan Bank v. Gavin, 733 A.2d 782 (Conn. 1999), the court considered five trusts created by a Connecticut resident, four testamentary (the “Testamentary Trusts”) and one inter vivos (the “Inter Vivos Trust”) (together, the “Trusts”).  Con...
	b. Fielding v. Commissioner of Revenue, 2018 WL 3447690 (Minn. July 18, 2018), aff’g, 2017 Minn. Tax LEXIS 28 (Minn.T.C. 2017).  Reid V. MacDonald (“Grantor”) formed four grantor trusts in 2009 (the “Trusts”), while domiciled in Minnesota.  The Trusts...

	2. Commerce Clause

	B. State Statute That Taxed Trust Income Solely Based on Residence of Beneficiary Violates Due Process Clause As Applied Kimberly Rice Kaestner 1992 Family Trust

	III. Selecting or Determining a Trust’s Governing Law and Situs
	A. Factors to be Considered Regarding Situs and Governing Law While Designing the Trust Instrument
	B. Aspects of Trust Administration Affected by Situs and Governing Law
	1. State Estate Taxes.  Only 13 jurisdictions currently have some form of state estate or inheritance tax.  Fox, “State Death Tax Chart,” https://www.actec.org/resources/state-death-tax-chart (1/26/2019).  Therefore, there are many states to which a c...
	2. Rule Against Perpetuities.  Which states have abolished the rule against perpetuities has a significant impact on dynastic planning.  Several states have abolished the rule, including South Dakota (S.D.C.L. § 43-5-8), Idaho (Idaho C. § 55-111) and ...
	3. Privacy.  States also differ in the privacy protections given trust instruments.  A South Dakota statute, for example, allows a Trustee, settlor or beneficiary to petition a court to seal trust instruments and related documents.  Upon the filing of...
	4. Asset Protection.  Asset protection is another common client objective that can vary from state to state.  The practitioner should determine whether and to what extent spendthrift provisions are valid and, if valid, the extent to which they will pr...
	5. Trust Directors.  The settlor should also consider establishing a trust in a state that permits the settlor to designate a trust director, or trust protector, to be responsible for distribution, investment and/or administrative responsibilities.  S...


	IV. Mechanics of Establishing Trusts in a Jurisdiction or Moving to Another Jurisdiction
	A. Changing a Trust’s Situs and Governing Law
	1. Governing Law of a Trust.  Even if a trust’s situs is moved, a change in the governing law is a separate question.  The difference between the governing law of a trust and the situs of a trust is that the governing law is the particular legal syste...
	2. Moving the Situs of a Trust.  To change a trust’s situs from one jurisdiction to another, the practitioner must analyze the rules and procedures regarding trust situs in both jurisdictions.  The steps that must be taken will be based on which chara...
	3. Relevant Uniform Trust Code Provisions.  As discussed above, the UTC provides for a trust’s change of its “principal place of administration,” which is defined as the Trustee’s principal place of business or residence or the place where all or part...

	B. Changing a Trust’s Residency to Avoid State Income Tax


	ADP7A32.tmp
	I. Difference Between “Principal Place of Administration” and “Resident Trust”
	II. Whether a State’s Imposition of Trust Income Tax Is Subject to Challenge
	A. Constitutional Challenges to a State’s Taxation of Trusts
	There is a long history of case law addressing whether, under either the Due Process Clause or the Commerce Clause, or under both such clauses, a state may be justified in imposing income tax on a trust where the trust’s only contact with the state is...
	1. Due Process Clause
	a. In General.  The Due Process Clause requires “some definite link, some minimum connection, between a state and the person, property or transaction it seeks to tax.”  Miller Brothers Co. v. Maryland, 347 U.S. 340, 344-345 (1954).  A link or connecti...

	In Chase Manhattan Bank v. Gavin, 733 A.2d 782 (Conn. 1999), the court considered five trusts created by a Connecticut resident, four testamentary (the “Testamentary Trusts”) and one inter vivos (the “Inter Vivos Trust”) (together, the “Trusts”).  Con...
	b. Fielding v. Commissioner of Revenue, 2018 WL 3447690 (Minn. July 18, 2018), aff’g, 2017 Minn. Tax LEXIS 28 (Minn.T.C. 2017).  Reid V. MacDonald (“Grantor”) formed four grantor trusts in 2009 (the “Trusts”), while domiciled in Minnesota.  The Trusts...

	2. Commerce Clause

	B. State Statute That Taxed Trust Income Solely Based on Residence of Beneficiary Violates Due Process Clause As Applied Kimberly Rice Kaestner 1992 Family Trust

	III. Selecting or Determining a Trust’s Governing Law and Situs
	A. Factors to be Considered Regarding Situs and Governing Law While Designing the Trust Instrument
	B. Aspects of Trust Administration Affected by Situs and Governing Law
	1. State Estate Taxes.  Only 13 jurisdictions currently have some form of state estate or inheritance tax.  Fox, “State Death Tax Chart,” https://www.actec.org/resources/state-death-tax-chart (1/26/2019).  Therefore, there are many states to which a c...
	2. Rule Against Perpetuities.  Which states have abolished the rule against perpetuities has a significant impact on dynastic planning.  Several states have abolished the rule, including South Dakota (S.D.C.L. § 43-5-8), Idaho (Idaho C. § 55-111) and ...
	3. Privacy.  States also differ in the privacy protections given trust instruments.  A South Dakota statute, for example, allows a Trustee, settlor or beneficiary to petition a court to seal trust instruments and related documents.  Upon the filing of...
	4. Asset Protection.  Asset protection is another common client objective that can vary from state to state.  The practitioner should determine whether and to what extent spendthrift provisions are valid and, if valid, the extent to which they will pr...
	5. Trust Directors.  The settlor should also consider establishing a trust in a state that permits the settlor to designate a trust director, or trust protector, to be responsible for distribution, investment and/or administrative responsibilities.  S...


	IV. Mechanics of Establishing Trusts in a Jurisdiction or Moving to Another Jurisdiction
	A. Changing a Trust’s Situs and Governing Law
	1. Governing Law of a Trust.  Even if a trust’s situs is moved, a change in the governing law is a separate question.  The difference between the governing law of a trust and the situs of a trust is that the governing law is the particular legal syste...
	2. Moving the Situs of a Trust.  To change a trust’s situs from one jurisdiction to another, the practitioner must analyze the rules and procedures regarding trust situs in both jurisdictions.  The steps that must be taken will be based on which chara...
	3. Relevant Uniform Trust Code Provisions.  As discussed above, the UTC provides for a trust’s change of its “principal place of administration,” which is defined as the Trustee’s principal place of business or residence or the place where all or part...

	B. Changing a Trust’s Residency to Avoid State Income Tax


	ADP7CB4.tmp
	I. The Income Tax Deduction for Qualified Business Income
	1. Introduction
	The 2017 Tax Act enacted new Internal Revenue Code (“IRC”) § 199A, which, in general, creates a deduction for the combined qualified business income received from certain pass-through and disregarded entities
	.  This Section does not apply to taxable years beginning after 2025.  IRC § 199A(i).
	2. Qualified Business Income
	In general, qualified business income (“QBI”) means the “deductible amount,” determined under IRC § 199A(b)(2), for each qualified trade or business carried on by the taxpayer, plus 20% of qualified REIT dividends and qualified publicly traded partn...
	.  IRC § 199A(b)(1), (c); Treas. Reg. § 1.199A-1(b)(5), -3(b).
	3. Qualified Trade or Business; Specified Service Trade or Business; Trade or Business of Being an Employee
	A qualified trade or business is a trade or business other than:  (a) a specified service trade or business (“SSTB”); or (b) the trade or business of being an employee
	.  IRC § 199A(d)(1).
	4. Taxpayer With Taxable Income Above Threshold Amount
	The threshold amount for 2019 is $160,700 of taxable income, or $321,400 of taxable income for a taxpayer filing a joint return
	.  Rev. Proc. 2018-57, 2018-49 I.R.B. 827 (December 3, 2018).  This threshold is indexed for inflation.  IRC § 199A(e)(2).
	5. Aggregation
	The regulations provide rules allowing a taxpayer with interests in related trades or businesses to combine their QBI, W-2 wages and UBIA for purposes of applying the Wages/UBIA Test
	.  Aggregation is permitted, but not required.  In general, the regulations provide that aggregation is permitted if the trades or businesses are under common control, integrated and provide similar products or services.  The regulations provide famil...
	6. Multiple Owners or Beneficiaries
	For entities with multiple owners, each owner is allocated the owner’s allocable share of income, losses, basis and other items necessary to calculate the owner’s QBI deduction
	.  IRC § 199A(f)(1); Treas. Reg. § 1.199A-6.  With respect to a non-grantor trust or estate with multiple beneficiaries, each beneficiary’s portion of the trust or estate’s QBI, W-2 wages and UBIA is based on the proportion of such beneficiary’s porti...
	7. Regulations Under IRC § 643(f)
	IRC § 643(f) provides that, for purposes of subchapter J of the Internal Revenue Code (IRC §§ 641-692), pursuant to regulations, two or more trusts shall be treated as one trust if:  (a) such trusts have substantially the same grantor or grantors and ...
	.  For purposes of IRC § 643(f), spouses shall be treated as one person.
	8. Effective Date of the Final and Newly Proposed Regulations
	Most of the regulations apply to taxable years ending after February 8, 2019
	.  See, e.g., Treas. Reg. § 1.199A-1(f)(1).  The anti-abuse provisions of the regulations, however, apply retroactively to taxable years ending after December 22, 2017, the date of enactment of the 2017 Tax Act (Pub. L. No. 115-97).  See, e.g., Treas....

	II. Securing Retirement Income For The Business Owner
	1. Sale To Grantor Trust and Sale For Private Annuity
	a. Sale To Grantor Trust.  Business owners frequently choose to transfer their business interests to successive generations via sale, with the business owner receiving an installment note as payment.  If the sale is made to a trust that is a grantor t...
	b. Sale in Exchange For Private Annuity.  Alternatively, a client may sell his or her business interests to the next generation in exchange for a private annuity, consisting of periodic payments to the client for life (or the shorter of life or a term...
	Proposed regulations issued in 2006 would dramatically change the tax consequences of these transactions.  These proposed rules would provide that, if an annuity contract is received in exchange for property (other than money):  (i) the amount realize...

	2. Non-Qualified Deferred Compensation
	3. Dividend/Distribution Policy
	4. Long-Term Leases
	5. Consulting Agreements

	III. Use of Trusts in the Disposition of Closely-Held Business Interests
	1. Allocation of Business Interests Among Trusts
	2. Dispositive Provisions of Continuing Trusts
	3. Selection of Trustees

	IV. Transferring Closely-Held Business Equity Among Family Members With Divergent or Conflicting Interests
	1. The Typical Conflicts
	2. Some Planning Alternatives
	a. Equal Distribution of Identical Business Interests
	b. Allocating Control to Insiders
	c. Distribution of Business Interests Only to Insiders and Distributing Other Assets to Outsiders
	d. Granting Outsiders Limited Decision-Making Powers
	e. Puts and Calls
	f. Outsiders Who May Later Become Active in the Family Business




