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The seminar materials and the seminar presentation are intended to stimulate thought and
discussion, and to provide those attending the seminar with useful ideas and guidance in the
areas of estate planning and administration. The materials and the comments made by the
presenter during the seminar or otherwise do not constitute and should not be treated as legal
advice regarding the use of any particular estate planning or other technique, device or
suggestion or any of the tax or other consequences associated with them. Although we have
made every effort to ensure the accuracy of these materials and the seminar presentation, neither
Stinson Leonard Street LLP nor the attorney, Charles A. Redd, assumes any responsibility for any
individual’s reliance on the written or oral information presented in association with the seminar.
Each seminar attendee should verify independently all statements made in the materials and in
association with the seminar before applying them to a particular fact pattern and should
determine independently the tax and other consequences of using any particular device,
technique or suggestion before recommending the same to a client or implementing the same on
a client’s or his or her own behalf.
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Trusts & Estates Department. He was previously employed as a Trust Administrator by First
Wisconsin Trust Company (now U.S. Bank, N.A.), Milwaukee, Wisconsin, and as an Assistant
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Wealth Management).

Mr. Redd has extensive experience and expertise in: (a) the drafting of wills, trust
instruments, durable powers of attorney, pre-nuptial agreements and other estate planning
documents; (b) pre- and post-death tax planning for individuals, trusts and estates; (c)
preparation and filing of estate tax returns, gift tax returns and fiduciary income tax returns; (d)
representation and filing of estate tax returns, gift tax returns and fiduciary income tax returns;
(e) representation of individual and corporate fiduciaries and (f) litigation in the Probate Division
and other equity divisions of the Circuit Court. Mr. Redd has worked on estates and estate
planning projects each involving assets valued at several hundred million dollars and has
successfully handled numerous estate tax, gift tax and generation-skipping transfer tax matters,
will and trust construction cases, will contests, contests of trust agreements, alleged breach of
fiduciary duty cases and other types of cases involving estates and trusts.

Mr. Redd is a member of the State Bar of Wisconsin, The Missouri Bar (Probate and
Trust Committee), the Illinois State Bar Association (Section on Trusts and Estates), The Bar
Association of Metropolitan St. Louis (Probate and Trust Section, member and past chairman)
and the Estate Planning Council of St. Louis.

Mr. Redd was Chairman of the Missouri Bar’s Health Care Durable Power of Attorney
Subcommittee, and he played a significant role in the drafting and enactment of the Missouri
Durable Power of Attorney for Health Care Act. In 1991, Mr. Redd received The Missouri Bar
President’s Award.

Mr. Redd is an elected member of The American Law Institute, a Fellow of The
American College of Trust and Estate Counsel (Board of Regents; Communications Committee
(Chair); Estate and Gift Tax Committee; Fiduciary Litigation Committee; and Program
Committee) and an Adjunct Professor of Law (Estate Planning) at Northwestern University
School of Law. He also serves as Co-Chair of the Editorial Advisory Board of Trusts & Estates
magazine. Mr. Redd is listed in Who’s Who in the World, Who’s Who in America, Who’s Who
in American Law and The Best Lawyers in America. He has been designated Best Lawyers’
2012 and 2014 St. Louis Trusts and Estates Lawyer of the Year and 2012 and 2013 St. Louis
Litigation — Trusts and Estates Lawyer of the Year. He is also nationally ranked by Chambers
USA in its “Wealth Management” category. He writes frequently and lectures from coast to
coast on topics in the trusts and estates field.
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Future of Estate Planning and Fiduciary Services

By:
Charles A. Redd
Stinson Leonard Street LLP
St. Louis, Missouri

A. The Impact of ATRA

After the enactment of the “permanent” and higher applicable exclusion amount and GST
exemption, adjusted for inflation, as well as portability, by the Tax Relief, Unemployment
Insurance Reauthorization, and Job Creation Act of 2010, P.L. 111-312 (December 17, 2010)
and the American Taxpayer Relief Act of 2012, P.L. 112-240 (January 2, 2013) (“ATRA”), most
estate planning clients do not possess the level of wealth necessary to be concerned about
transfer taxes. Even those clients who are still concerned about transfer taxes are potentially
subject to a 40% transfer tax rate as opposed to the higher transfer tax rates that applied in
previous years. However, at the state level, currently 17 jurisdictions retain a generally
applicable estate or inheritance tax. Lee, “Paradigm Shift: The ATRA-Math (Planning After the
American Taxpayer Relief Act of 2012),” Bernstein Global Wealth Management, November
2013.

In contrast, federal and state income taxes now have an even greater potential to dilute
wealth transferred to estate and trust beneficiaries. ATRA increased federal income tax rates for
ordinary income, long-term capital gains and dividends, and some states, such as California,
have increased their income tax rates. Lee, supra.

Due to these changes, a major part of the estate planning process going forward will
involve measuring transfer tax consequences against the income tax savings resulting from
allowing assets to be subject to federal and state transfer taxes and acquiring a step-up in basis at
death.

1. Issues and Techniques Related to Portability

Many estate planning professionals now design estate plans that rely on portability to
avoid federal estate taxes. The most straight-forward form of a portability-based estate plan
directs the assets of the predeceased spouse to the surviving spouse free of trust, rather than split
between a marital disposition and a credit shelter disposition. Since fewer assets are held in
trust, if the surviving spouse is in a lower income tax bracket than a trust would have been, the
assets that would have been held in the credit shelter trust may be subject to less income tax.

a. Combined Wealth Under_Applicable Exclusion Amount. For spouses
whose combined wealth is less in value than one applicable exclusion amount, an estate plan
based on portability and without a credit shelter trust is a compelling option. The couple will
still avoid federal estate tax at the surviving spouse’s death (even if the value of the surviving

Future of Estate Planning and Fiduciary Services ©2014 Cannon Financial Institute, Inc.

DB04/0831213.0056/11497975.1 MD10



spouse’s estate grows during the period following the predeceased spouse’s death to a size at
which the deceased spousal unused exclusion (“DSUE”) amount is fully deployed at the
surviving spouse’s death), all the assets that pass through the predeceased spouse’s estate will
receive a step-up in basis at the surviving spouse’s death and trust-level income tax will be
avoided. A portability-based plan also has the benefit of simplicity. These tax benefits may be
offset (perhaps substantially) if the surviving spouse’s estate is subject to state estate or
inheritance taxes.

However, the non-tax benefits of a credit shelter trust will be lost. These benefits include
creditor protection, fiduciary management of trust property and control over the ultimate
disposition of property, which may be very important in second-marriage situations in which the
predeceased spouse would like to have his or her descendants not related to the surviving spouse
receive the remaining property after the surviving spouse’s death. Causing assets to pass in trust
upon the predeceased spouse’s death may not alleviate this problem, however, if the surviving
spouse is the trustee of these trusts. In this situation, the trustee may make large discretionary
distributions to him or herself and either consume the distributed funds or convey them to or for
the benefit of his or her preferred beneficiaries, leaving less for the intended remainder
beneficiaries of the predeceased spouse’s trust(s).

Sometimes the advantages of a credit shelter trust are not entirely relevant to a family,
making the portability-based estate plan more attractive. The surviving spouse who is the
outright recipient of significant wealth may be knowledgeable about asset management (or at
least may know how to use and rely on competent advisors), and there may be no asset
protection issues and no conflicts of interests or disputes among beneficiaries. Sloan &
Abendroth, “Planning With Portability, When it Isn’t Portable,” FALL MEETING OF THE
AMERICAN COLLEGE OF TRUST AND ESTATE COUNSEL (2013).

b. Combined Wealth Above Applicable Exclusion Amount. For spouses
whose combined wealth is greater in value than one applicable exclusion amount, utilizing a
credit shelter trust in the estate plan of the surviving spouse may be appropriate, even with the
availability of portability. The post-predeceased spouse’s death growth in the assets held in the
credit shelter trust will be excluded from the surviving spouse’s gross estate, whereas the post-
predeceased spouse’s death growth of the assets bequeathed by the predeceased spouse to the
surviving spouse and held by the surviving spouse pursuant to a portability—based estate plan is
includable in the surviving spouse’s gross estate and will erode or even use up the surviving
spouse’s applicable exclusion amount, including the DSUE amount. This potential problem may
be exacerbated by the fact that the DSUE amount is not adjusted for inflation. Of course, the
portability-based alternative approach will give rise to a step-up in basis at the surviving spouse’s
death with respect to all assets of both spouses, and that result may be preferable in some cases.

C. Retirement Assets and Portability. An estate a substantial portion of
which consists of retirement assets may obtain maximum deferral of income taxes through the
use of a portability-based plan wherein the surviving spouse would be named as the designated
beneficiary. When retirement assets are held in or payable to a credit shelter trust, the income
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taxes that arise in connection with minimum required distributions dilute the transfer tax-free
appreciation of the credit shelter trust assets. However, retirement assets, even if they are
included in the predeceased spouse’s gross estate pursuant to a portability-based estate plan, will
not receive a step-up in basis inasmuch as such assets consist of income in respect of a decedent.
IRC § 1014(c). An outright distribution to a surviving spouse of retirement assets, of course,
may be inappropriate in a second-marriage situation or where the surviving spouse may have
creditor issues.

d. The Age Factor. A portability-based estate plan may be less beneficial
for younger clients primarily because there may be decades of growth in their wealth before both
spouses are deceased. When utilizing a credit shelter trust, at the death of the predeceased
spouse, a portion of the estate equal to the applicable exclusion amount can be permanently
removed from estate tax exposure (at least as long as such assets are not distributed), no matter
how many more years the surviving spouse is alive and no matter the growth in value of the
credit shelter trust assets. Under a portability-based plan, all the assets in the predeceased
spouse’s estate are potentially subject to estate tax exposure, and, with a younger surviving
spouse, it is more likely that the surviving spouse’s receipt of a portion of the predeceased
spouse’s estate that would otherwise have been transferred to a credit shelter trust will contribute
to the surviving spouse’s estate’s increasing in value beyond the applicable exclusion amount
and the “DSUE” amount before the surviving spouse dies. Sloan & Abendroth, supra.

e. Portability-Based Plan With QTIP Trust. One way to maximize the
benefit of a portability-based estate plan and obtain some of the benefits of using a credit shelter
trust-based plan is to mandate distribution of all the predeceased spouse’s property to a QTIP
trust. Redd, “Death of Formula-Based Estate Planning,” TRUSTS & ESTATES (September 2014).
Not only are the predeceased spouse’s assets included in the surviving spouse’s gross estate and
may receive a step-up in basis, but also a reverse QTIP election can be made and GST exemption
can be allocated to the trust. IRC § 2652(a)(3).

Rev. Proc. 2001-38, 2001-1 C.B. 1335, provides that the IRS will ignore a QTIP election
if such election was not necessary to reduce estate tax liability to zero. If the predeceased
spouse’s portability-based estate plan provides for the transfer of all property to a QTIP trust, and
the predeceased spouse’s executor makes a QTIP election, and if the estate has a value below the
applicable exclusion amount, the QTIP election would not be necessary to reduce estate tax
liability to zero; there would not have been an estate tax anyway. If the QTIP election is ignored,
the predeceased spouse’s applicable exclusion amount will then have to be utilized, decreasing,
if not eliminating, a DSUE amount for the surviving spouse. Thus, it appears that Rev. Proc.
2001-38 could effectively prohibit use of portability in this situation. Redd, “The Ascendancy
of Income Tax Planning,” ANNUAL MEETING OF THE AMERICAN COLLEGE OF TRUST AND ESTATE
COUNSEL (2014). But see Bramwell, Dillon & Mullen, “Relax, Rev. Proc. 2001-38 Cannot Be
Used Against Taxpayers, Or Why QTIP Planning is Safer Than Some Might Think,” LISI Estate
Planning Newsletter #2100 (May 20, 2013) at http://www.leimbergservices.com.
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The IRS, implicitly acknowledging this issue, has added to its Priority Guidance Plan a
project to provide guidance regarding the validity of the QTIP election on an estate tax return
filed only to elect portability. Office of Tax Policy and Internal Revenue Service, 2013-2014
Priority Guidance Plan (November 20, 2013). One alternative that would avoid the risk under
Rev. Proc. 2001-38 is to structure the estate plan with an outright residuary distribution to the
surviving spouse coupled with a contingent disclaimer trust option. The primary drawback of
this approach is that the surviving spouse cannot hold a power of appointment to redirect trust

property.

f. Post-Death Transfer to Irrevocable Grantor Trust. The predeceased
spouse’s estate plan may leave all property to the surviving spouse outright as in a typical
portability-based estate plan. The surviving spouse can then immediately transfer property
received from the predeceased spouse with a value equal to the DSUE amount to an irrevocable
grantor trust. Redd, “Ascendancy,” supra.

Some of the benefits of a credit shelter trust can then be realized through the irrevocable
grantor trust, with the added benefit that the surviving spouse becomes the grantor of the trust,
avoiding trust level income tax and allowing the trust property to grow income tax free. IRC
8677(a). In addition, the surviving spouse maintains his or her own applicable exclusion
amount, which is adjusted for inflation, and can use the predeceased spouse’s DSUE amount,
which is not adjusted for inflation, to offset the taxable gift resulting from creation and funding
the trust. Treas. Reg. § 25.2505-2T(d). Since the assets in the irrevocable grantor trust are
removed from the surviving spouse’s gross estate, the fact that the DSUE amount is not adjusted
for inflation becomes irrelevant.

This technique can make a portability-based estate plan more attractive for even very
large estates. It could be utilized even if the predeceased spouse’s assets are bequeathed to a
QTIP trust if the trustee can make substantial principal distributions to the surviving spouse that
will allow the surviving spouse fully to fund the irrevocable grantor trust. Sloan & Abendroth,
supra.

One drawback of this technique is that, for the spouse to be a beneficiary of the
irrevocable grantor trust, it must be established in a self-settled trust jurisdiction and the funding
of such trust must avoid being characterized as a fraudulent conveyance. Thus, a surviving
spouse with creditor problems likely could not use this strategy. Also, the extent of powers and
beneficial interests the surviving spouse could have in such an irrevocable grantor trust are
narrower than would be the case with a traditional credit shelter trust. This technique also
depends on the surviving spouse’s carrying out the creation and funding of the irrevocable
grantor trust. The surviving spouse may decide to keep all the assets available to the surviving
spouse despite the tax benefits of implementing the irrevocable grantor trust. Furthermore, the
assets in the irrevocable grantor trust will not receive a basis step-up at the surviving spouse’s
death. This problem may be alleviated somewhat if the surviving spouse has the ability, in a
nonfiduciary capacity, to exchange with the irrevocable grantor trust assets that have an
equivalent value. See IRC 8§ 675(4)(C). The surviving spouse could then transfer high basis
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assets to the irrevocable grantor trust in exchange for low basis assets for which a basis step-up
will provide significant income tax savings, and such power will not cause inclusion of the
irrevocable trust assets in the surviving spouse’s gross estate or the realization of income. Rev.
Rul. 2008-22, 2008-1 C.B. 796; Rev. Rul. 85-13, 1985-1 C.B. 184.

Planning for basis step-up involves retaining property in the gross estate so that it
receives a basis step-up at death. IRC § 1014(b). Taking steps to ensure basis step-up may result
in a greater benefit to the transferor’s beneficiaries than making a lifetime gift if the applicable
exclusion amount and GST exemption would eliminate transfer taxes in any event and
substantial income taxes would be avoided because of the basis step-up when the beneficiary
sells the asset. Basis step-up is one of the primary benefits of a portability-based estate plan.

As saving income taxes becomes more beneficial to a particular client, the less likely that
the client will need to engage in making lifetime gifts. Such gifts will decrease the amount of the
estate that can obtain a basis step-up and may achieve little or no transfer tax benefit. In
addition, estate planning professionals may be less likely to advise clients to engage in
transactions that create valuation discounts for assets included in the gross estate, since the basis
step-up will be greater if the fair market value of the assets is not discounted on the date of death.

1. Planning _Options. Techniques that an estate planning
professional may utilize to include assets in the client’s gross estate and receive a basis step-up
include the following:

. If certain property has been transferred into a trust, partnership or another
vehicle that is not included (in whole or in part) in the transferor’s gross
estate, the transferor may be able to reacquire such property (by purchase
or by receiving distributions) so that such property ends up included in the
gross estate. Alternatively, the property could remain in the trust or other
vehicle, but perhaps the governing instrument could be modified so that
the client has an interest in or power over the trust or other vehicle
sufficient to cause inclusion of the value of such property in the client’s
gross estate under IRC § 2036(a).

. If the client is currently the grantor of an irrevocable trust to which the
client has the power to convey assets in exchange for trust assets of an
equivalent value, the client can exercise such power to remove low basis
assets from the trust in exchange for the client’s high basis assets.

o The client may own an interest in an entity such as a family limited
partnership by which the client has removed appreciating assets from the
client’s gross estate in exchange for equity interests that can be discounted
for estate tax purposes. It may be possible to “unwind” that entity and
bring the underlying assets back into the client’s gross estate. Of course,
this technique is probably not advisable if the value of the assets brought
back into the gross estate will cause the client to have some transfer tax
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exposure after taking into consideration the applicable exclusion amount
including any DSUE amount.

o The client’s estate plan can be designed to step-up the basis of assets in the
estates of beneficiaries if the transfer tax exposure of bringing assets into a
given beneficiary’s gross estate may be avoided or minimized. The estate
plan could grant a contingent general power of appointment exercisable by
a beneficiary, thereby causing inclusion in the gross estate and a step-up in
basis. Redd, “Ascendancy,” supra.

The power would be exercisable only if it would not give rise to adverse transfer tax
consequences. One way to implement this is through the use a formula clause conditioning the
power of appointment on no adverse transfer tax consequences. The formula would provide
direction regarding how to calculate the potential transfer tax exposure. The assets over which
the power may be exercised could be limited to assets with an aggregate value equal to the
beneficiary’s unused applicable exclusion amount (including any DSUE amount), or limited to a
smaller aggregate value based on the exemption amount for state inheritance or estate taxes. The
trust terms could then provide that assets that would benefit the most from basis step-up would
be subject to the power before other trust assets.

Clients may be hesitant to grant a general power of appointment to a beneficiary because
of the large amount of dispositive control ending up in the beneficiary’s hands. One way to deal
with this concern is to specify that the power is only exercisable in favor of the beneficiary’s
creditors or the creditors of the beneficiary’s estate. In addition, the trust provision may specify
that the power is exercisable only in favor of a bona fide creditor from whom the beneficiary
received full and adequate consideration and the amount transferred to a creditor is limited to the
amount actually owed to the creditor. If the trustee is independent, then the trust terms may
provide that the exercise of the power is subject to the trustee’s consent.

Another way to generate basis step-up with a power of appointment is to allow for the
springing of the so-called Delaware tax trap over certain appointive assets held in trust. IRC 8§
2041(a)(3); 2515(d). A trust instrument may allow a holder of a limited power of appointment to
exercise the power to grant another power of appointment which under state law can be validly
exercised to postpone the vesting of any interest in the subject property for a period ascertainable
without regard to the date of creation of the first power. If the holder so exercises the limited
power, the “trap” is sprung, causing inclusion in the holder’s gross estate of all assets subject to
the power.

g. Designing _and Using Trust Provisions to Minimize Trust-Level
Income Taxes. Trust provisions can be designed to avoid trust-level income taxes. Provisions
can be included in a trust document to trigger grantor trust status. For non-grantor trusts, a trust
document could provide for the mandatory distribution of trust income to a beneficiary.
Alternatively, a trustee could make distributions judiciously carrying out DNI with sufficiently
broad dispositive discretion. The trustee may want to ensure that the potential beneficiary of
such distributions is in a lower income tax bracket than the trust. To reduce income taxes
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further, the trustee may shift trust property into tax-exempt investments and may increase
charitable contributions (assuming the trust instrument allows this). See Pennell, Belcher &
Engelhardt, “Future of Estate Planning: Changing Landscape Across Familiar Terrain,” ALI-
CLE (July 22, 2014) (hereinafter, Pennell, Belcher & Engelhardt).

Increasing the ability to make distributions from the trust, however, must be balanced
against the loss of creditor protection for any property subject to distribution. A power of
withdrawal may be inappropriate, for example, if the beneficiary is financially irresponsible and
the trust property should instead be preserved in trust. For trusts administered under documents
drafted before ATRA, the trustee may decide to change prior distributions practices to reduce
income tax. However, the trustee must ensure such distributions are still in accordance with the
trust terms and, if not, whether a trust modification is possible and appropriate. Redd,
“Ascendancy,” supra.

B. Client Demographics
1. The Aging Population

About 35 million Americans were over the age of 65 in 2000. By 2020, this number will
reach 54.6 million. Older Americans, baby boomers in particular, may be spending more years
in retirement given that the life expectancy for women is now 80.9 years and the life expectancy
for men is 76.3 years. Note, however, that many general statistics about lifespans can be
misleading because other studies show that wealthy individuals, who are more likely to be our
clients, may have an even longer life expectancy.

This becomes important in many situations, including the determination of the income
needed by a surviving spouse for the expected remainder of her or his life and ensuring that a
client will not outlive his or her resources. Estate planning professionals will need to closely
monitor issues such as projected income distributions from trusts and investment returns. In
addition, long term care insurance is a critical part of an elderly client’s financial stability, and
estate planning professionals should seek to ensure that the client has the best plan available that
the client can reasonably afford. Estate planning lawyers should work closer with wealth
transfer advisors to address these types of issues.

A client’s longevity may diminish his or her descendants’ inheritance, which may lead
disgruntled beneficiaries to assert breaches of fiduciary duties against the personal
representative, trustee, attorney-in-fact and/or the drafting attorney. Estate planning
professionals may have more opportunities to counsel such fiduciaries regarding the proper
preservation of property under their control and steps that should be taken to avoid litigation,
such as by thorough recordkeeping. Shenkman, “Wrap Up Session: Thriving in the Brave New
World,” 48TH ANNUAL HECKERLING INSTITUTE ON ESTATE PLANNING (2014).

Older Americans may spend many years dealing with capacity issues. Durable powers of
attorney and health care directives should become an even more important part of consultations
with clients. These ongoing capacity issues may lead to more beneficiaries asserting that estate
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planning documents are invalid. Estate planning professionals will need to become adept at
spotting signs of incapacity and undue influence as well as dealing with the ethical issues that
may arise when trying to serve a client who may be incapacitated or close to being incapacitated.
Scroggin, “Where is the Estate Planning Profession Going?” LISI Estate Planning Newsletter
#2081 (March 25, 2013) at http://www.leimberservices.com/.

2. Blended Families

The traditional family of a married couple which has produced one or more children is
becoming less common in the United States. Less than half of all families consist of a married
couple. Only 20% consist of married couples with children. Scroggin, supra. Forty percent of
married couples include at least one spouse with a child from a previous relationship. In
addition, more than a third of all U.S. children are born outside of wedlock. Shenkman, supra.

Divorce is a significant cause of blended families. The divorce rate for likely estate
planning clients is significantly different from the divorce rate for the population as a whole.
The divorce rate for high-income families is 23% while the divorce rate for the general U.S.
population is approximately twice that amount. Shenkman, supra. This can be an important
consideration in drafting estate plans. For example, a wealthy client may wish to direct a trustee
to distribute to one or more of the client’s children all net income after the client’s death in order
to reduce the likelihood that such income would be subject to high fiduciary income tax rates
and, perhaps, net investment income tax. The disadvantage of such mandatory distributions,
however is that such income, to the extent not consumed, may become subject to division upon
dissolution of marriage. This risk, however, may outweighed by the desire to minimize income
taxes once the more specific statistics regarding divorce rates are considered.

3. The “Sandwich” Generation

More contemporary clients will be responsible not only for the raising and support of
their children, but also the support of their aging parents. About 40% of baby boomers are
supporting an elderly parent and a dependent child.

These clients will want to ensure their parents have financial security in the event of the
client’s incapacity or untimely death. Thus, in addition to a surviving spouse and children, in
some cases, the client’s parents should also be named as potential beneficiaries under the client’s
estate plan, perhaps under separate trust terms. Furthermore, durable powers of attorney should
also include provisions allowing the attorney-in-fact to continue support for parents in addition
to children. Shenkman, supra.

It may be more appropriate to include adult children as beneficiaries of a credit shelter
trust rather than naming the surviving spouse as sole beneficiary, with an independent trustee
designated to weigh the competing interests of these beneficiaries. Clients may be more likely to
direct that assets remain in trust longer rather than distributing assets outright to a child who has
been unable to become financially responsible or independent. Scroggin, supra.
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4. Mobility

Estate planning professionals will more often need to consider the laws of multiple states
in analyzing a client’s property interests as well as draft trust documents flexible enough to allow
for changes in the governing law and situs of the trust due to changes in the domicile of the client
or a beneficiary. These issues involve not only Wills and trusts but also durable powers of
attorney.  Scroggin, supra. Anticipating these issues, the American Bar Association, on
February 11, 2013, approved a revision of the Model Rule of Professional Conduct 5.5, allowing
attorneys to practice across state lines in limited circumstances without being considered to
engage in the unauthorized practice of law. Pennell, “A Look at the Future of Everyday Estate
Planning,” ALI-CLE (July 22, 2014) (hereinafter, Pennell).

For example, clients may live in a separate property state but own real estate located in
their former state of residence that is subject to community property laws. Furthermore, clients
may live in a state with no estate or inheritance tax but own property in a state that is decoupled
for estate tax purposes. In addition, due to their connections to multiple jurisdictions, clients
may be able to establish trusts subject to the law of a jurisdiction with advantageous creditor
protection or estate and income tax laws.

Asset protection planning is further complicated due to increased mobility. Estate
planners should keep in mind that creditor’s rights and, in particular, the rights of a divorcing
spouse to reach trust property held for the benefit of the other spouse, can vary from state to
state. These factors weigh in favor of granting a trustee more discretion and authority over
whether or not to make distributions. Pennell, Belcher & Engelhardt, supra.

C. Re-Defining the Scope of Estate Planning
1. Sources of Work

For the very large segment of potential estate planning clients with wealth below the
applicable exclusion amount, all the complexity and planning to minimize federal estate tax has
become unnecessary. It is estimated that only 196,000 households have more $10 million of
investable assets. Because of clients’ retirement spending and the inflation-adjustments to the
applicable exclusion amounts, the number of clients with a significant risk of estate tax exposure
may further decrease each year. Shenkman, supra.

ATRA will have a dramatic effect on the number of estate tax returns filed. The number
of returns has already decreased from approximately 33,000 returns in 2009 to approximately
9,400 returns in 2012. Approximately 99.86% of estates are nontaxable. Pennell, supra;
Scroggin, supra. The number of returns filed may increase in subsequent years but only because
of estate tax return filings to secure the DSUE amount for the surviving spouse. Pennell, Belcher
& Engelhardt, supra. For those estate tax returns that are filed, however, the IRS is expected to
increase the percentage of such returns examined. Scroggin, supra; Belcher, Donaldson &
Kaufman, “Recent Developments - 2012,” 47TH ANNUAL HECKERLING INSTITUTE ON ESTATE
PLANNING (2013).

Future of Estate Planning and Fiduciary Services ©2014 Cannon Financial Institute, Inc.

DB04/0831213.0056/11497975.1 MD10



Estate planning professionals may seek to grow their work from existing clients by
informing them that their estate plans could be made significantly simpler by, for example,
converting to a portability-based estate plan. Blattmachr, “Looking Back and Looking Ahead:
Preparing Your Practice for the Future: Do Not Get Behind the Change Curve,” 45TH ANNUAL
HECKERLING INSTITUTE ON ESTATE PLANNING (2011). As discussed above in the context of basis
step-up, these clients may also be interested in unwinding more sophisticated estate planning
techniques that were used to decrease exposure to estate tax, such as family limited partnerships
and irrevocable life insurance trusts. Clients also may be interested in using their applicable
exclusion amounts, which increase each year post-ATRA, by making additional gifts. Scroggin,
supra. In addition, although federal estate tax concerns have subsided for many, estate tax
planning and the filing of estate tax returns will be more common in decoupled states.
Shenkman, supra.

In addition, estate planning professionals must keep abreast of developments regarding
the marital rights of same-sex couples. As the trend of recognizing same-sex marriages
continues, these potential clients may be a tremendous source of business. For example, many
potential clients may still need to have their estate plans revised after the Supreme Court’s
decision in United States v. Windsor, 133 S. Ct. 2675 (2013), and changes in applicable state law
regarding marital rights of same-sex couples.

More work may arise from many other non-estate tax related issues on which estate
planning professionals may advise clients, including asset protection, marital planning,
spendthrift trusts, probate avoidance and deterring or resolving family disputes. Most estate
planning professionals will also need to expand their expertise and services offered to clients in
elder law, trusts and estates controversy matters and business succession planning, discussed in
more detail below.

2. Trusts and Estates Controversy Matters

The number and intensity of disputes involving trusts and estates are on the rise.
Dysfunctional families and family members who are disinherited or receive less than they
expected will generate litigation requiring a lawyer with expertise in trusts and estates law.
Beneficiaries will continue to assert breaches of fiduciary duty by trustees and executors,
whether individual or corporate, involving the beneficiary’s share of trust or estate property.

Trusts and estates disputes may increase in the future due to more people attempting to
employ self-help in preparing their own estate plans. Pennell, Belcher & Engelhardt, supra. Do-
it-yourself estate plans may increase because of document preparation software for non-lawyers
and the elimination of any need for estate tax planning for many people. More people may come
to believe that the services of an estate planning professional are unnecessary. In addition, even
if people seek out an attorney to prepare an estate plan, they may think that the service of a
specialist in estate planning is unnecessary and therefore employ a general practitioner or an
attorney who specializes in another area of law. The inevitable mistakes and ambiguities created
in these situations will lead to further disputes that will require trusts and estates specialists to
resolve.
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Due to account size minimums at financial institutions and many clients’ not needing (or
believing they don’t need) tax planning, clients may more often designate individuals as trustees
over corporate fiduciaries. Individuals will typically not have the expertise needed properly to
discharge fiduciary responsibilities. Their mistakes in estate and trust administration will likely
give rise to more fiduciary litigation. Even before disputes break out, trusts and estates lawyers
may be involved in assisting individual trustees by auditing their activities, rectifying mistakes
and dealing with beneficiary demands before they turn into lawsuits. Scroggin, supra.

D. More Complex Trusts to Draft and Administer

Changes in state law and complicated family situations will require trusts and estates
lawyers to draft more intricate estate plans and then advise fiduciaries regarding the
implementation of such plans. This complexity, along with the expanded beneficiary rights
under the Uniform Trust Code (“UTC”), will lead to additional scrutiny of trustees, both
individual and corporate. Pennell, Belcher & Engelhardt, supra.

1. Family Dynamics

The increasing number of blended or non-traditional families creates numerous issues
that will often need to be addressed in the estate planning process. Definitional issues alone may
present significant challenges for clients and their advisors. In the new millennium and perhaps
beyond, taking into account changing social norms and laws, what should the terms “spouse,”
“child” and “descendant” be considered to mean? What does the client intend? What public
policy issues may stand in the way of a client’s carefully considered definition of such terms?
Are posthumously conceived children and/or grandchildren to be included?

Additionally, a client may wish to treat one or more of his or her children differently
from others or may wish to include his or her stepchildren in the estate plan but under separate
and different provisions. Other beneficiaries may include surviving spouses of the client’s
children, especially if the client foresees that the post-death trusts established for the child’s
benefit will be the primary source of income for the child and his or her spouse. Pennell, Belcher
& Engelhardt, supra. These sorts of issues may encourage clients to grant beneficiaries powers
of appointment to redirect trust assets so circumstances after the client’s death can be
appropriately responded to. Belcher, supra.

2. Trustee Designations

Estate planning professionals should not accept a client’s trustee designations without
counseling them on a trustee’s duties and liability risks as well as the characteristics of an
effective trustee. Redd, “The Most Disrespected Decision in Estate Planning,” TRUSTS &
ESTATES (July 2014). The estate planning professional must ensure that, for example, the trustee
designations will not result in the surviving spouse having to deal directly, whether as a trustee
or a beneficiary, with children from a prior marriage. Estate planning attorneys will need to
discuss with clients whether the desired trustees will be able to effectively exercise discretion
over distributions.
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The division of a trustee’s duties through a directed trust will become more common. A
directed trust is one in which the trust instrument provides that a third party will direct one or
more of a trustee’s responsibilities. The third party has the power to direct the trustee as to the
matter under the third party’s control, and usually the trustee has no discretion over that
particular area of administration. This arrangement is quite different from a delegated trust — i.e.,
one in which the trustee contracts with a third party to perform certain fiduciary acts on behalf of
the trustee. In the latter arrangement, the third party acts as an agent of the trustee, subject to the
terms of the contractual relationship. In the directed trust, however, the third party has specified
control over the trustee. The trust may have multiple directed trustees, such as one to handle
investments, one to handle distributions and another to change the succession of trustees. The
directed trustees must be able to effectively communicate with one another and with the
beneficiaries. Pennell, Belcher & Engelhardt, supra.

3. Trust Modifications and Terminations

Trying to project a client’s family’s future needs and circumstances, as well as evolving
laws and estate planning standards, has been proven to be very difficult and in some contexts
downright impossible. Accordingly, now more than ever, flexible drafting of estate planning
documents is important. This means conferring broad powers of appointment on those who can
be expected to have the maturity and responsibility to exercise such powers wisely in the then
prevailing situation. It also means giving serious consideration to the use of trust protectors or
trust advisors who are vested with appropriate powers to amend an estate plan that has become
hopelessly out of touch with evolved facts that the client did not anticipate and could not have
anticipated.

In states that have enacted the UTC and in those which have not, estate planning
professionals should strive to gain expertise in the judicial and nonjudicial options available to
modify, decant or terminate rigid or inappropriate irrevocable trusts. Many older irrevocable
trusts are no longer appropriate given current circumstances. Factors to consider include: (a) the
evaporation of estate tax concerns for many individuals and married couples (which will cause
many clients to terminate their irrevocable life insurance trusts); (b) beneficiaries who, it turns
out, should not receive outright distributions of principal or income; (c) trust ambiguities due to
drafting errors or otherwise; and (d) desirability of taking advantage of beneficial trust laws of
other jurisdictions. Trust modifications, decanting and terminations may increase litigation over,
among other issues, whether the trustee breached the trustee’s fiduciary duties in carrying out the
modification, decanting or termination or whether a parent or other beneficiary properly
consented on another interested party’s behalf. Pennell, supra.

4. Consultation and Collaboration

Given this complexity, estate planning attorneys will need to spend more time consulting
with clients to understand family dynamics. This will put more pressure on the attorney to draft
estate planning documents efficiently to keep fees within expectations. Pennell, Belcher &
Engelhardt, supra. Estate planning attorneys may need to work more with accounting firms and
wealth management firms in structuring estate plans. These firms may be able to provide
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important information, such as the basis of assets, forecasts of future income and investment
returns, for the estate planning attorney to consider while advising clients and drafting
documents. Shenkman, supra. Also, estate planning attorneys may need to work with such
advisors in estate and trust administration matters, to extent other advisors are not already
handling all aspects of such matters.

E. Family Offices and Private Trust Companies

The future of family offices and private trust companies is uncertain. Part of this
uncertainty exists because the IRS has never finalized guidance regarding the income, estate, gift
and generation-skipping transfer tax consequences of establishing a private trust company.
Notice 2008-63, 2008-2 C.B. 261 (August 4, 2008). In addition, by providing a wide variety of
wealth management resources and services, financial institutions seem to have obtained some
business that otherwise would have been handled by family offices and private trust companies.
For some very wealthy families, however, family offices and private trust companies may be
attractive due to the personal attention such entities can provide on a day-to-day basis. Pennell,
Belcher & Engelhardt, supra.

F. Technology

Technology will increasingly affect an estate planning professional’s day-to-day practice.
The use of document preparation software will become an essential part of most estate planning
practices, if it hasn’t already. This software allows documents to be prepared more quickly and
reliably and at lower cost. This will be especially important for the greater number of clients
who do not have estate tax concerns and have accordingly become more fee sensitive. For more
routine situations, estate planning attorneys may further decrease costs by having paralegals
prepare drafts of estate planning documents (and some lawyers already do this).

Document preparation software is a significant step towards the “commoditization” of
estate planning documents. Because of the pressure on efficiency, attorneys will need to work
towards presenting final documents to the clients that look very similar to the initial drafts
prepared by the document assembly software. There will be less time for lawyers to conduct a
detailed review of estate planning documents to insert relatively minor customizations.
Shenkman, supra. However, the estate planning attorney must avoid falling into the role of a
“mere scrivener” and look for ways to provide advice and otherwise add value to the engagement
beyond the drafting of documents. Pennell, Belcher & Engelhardt, supra.

If the estate planning attorney is successful, however, in efficiently preparing estate plans
within the client’s fee expectations, that may lead to more profitable work from the client or
from others referred to the attorney by the client. The attorney may reduce costs further through
the electronic storage of documents rather than expanding hardcopy storage space. The decrease
in time spent drafting documents may allow the estate planning attorney to spend more time
meeting with clients and their advisors to address complications like the issues discussed in the
previous section. Shenkman, supra.
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As discussed above, technology may cause some estate planning attorneys to lose
business because some individuals may wish to employ document preparation software designed
for non-attorneys. This loss may be only temporary, however, because it is likely that disputes
involving trusts and estates will increase as the testators or grantors under documents prepared
with these do-it-yourself software packages become incapacitated or die and family members
find mistakes and ambiguities in the documents. In addition, probate administration work may
increase because individuals who employ self-help may never heed the advice of estate planning
attorneys to fund revocable trusts or otherwise change the titling of assets to avoid probate.
Similarly, post-mortem matters, such as disclaimers, and trust modifications and decanting, may
increase. Pennell, supra.

G. Fees and Profitability for Law Firms

Given that estate planning engagements may be fee sensitive, flat fee arrangements may
become more common so that the clients will know exactly what they will be spending over the
entire project. Blattmachr, supra. Flat fee arrangements may be most common with relatively
straightforward estate planning projects and small probate estate matters. Flat fee arrangements
will put more pressure on estate planning attorneys to be more efficient so that the flat fee will be
commensurate with the fee that would have been charged with normal hourly billing rates.
Pennell, Belcher & Engelhardt, supra.

The increasing fee sensitivity of clients may also lead to the greater use of paralegals who
can handle at least routine drafting projects and handle trust and estate administration tasks such
as funding revocable trusts, preparing and filing probate documents and preparing beneficiary
notices and designations.

Uncertainty exists regarding the future of trusts and estates practices in large law firms,
which typically have higher hourly billing rate structures than smaller firms. If these practices
are able to maintain a client base that is dominated by affluent families having wealth far above
the applicable exclusion amount, these practices may continue to be profitable enough to be
maintained in large law firms. For other practices, the economics of large law firms may force
estate planning attorneys in these firms to join smaller or boutique firms. See Shenkman, supra;
Pennell, supra.
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