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The seminar materials and the seminar presentation are intended to stimulate thought and 
discussion, and to provide those attending the seminar with useful ideas and guidance in the 
areas of estate planning and administration.  The materials and the comments made by the 
presenter during the seminar or otherwise do not constitute and should not be treated as legal 
advice regarding the use of any particular estate planning or other technique, device or 
suggestion or any of the tax or other consequences associated with them.  Although we have 
made every effort to ensure the accuracy of these materials and the seminar presentation, neither 
STINSON LEONARD STREET LLP nor the lawyer, Charles A. Redd, assumes any responsibility for 
any individual’s reliance on the written or oral information presented in association with the 
seminar.  Each seminar attendee should verify independently all statements made in the materials 
and in association with the seminar before applying them to a particular fact pattern and should 
determine independently the tax and other consequences of using any particular device, 
technique or suggestion before recommending the same to a client or implementing the same on 
a client’s or his or her own behalf. 
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Liability Risks Arising from Holding Certain Assets in Trust 
By Charles A. Redd 

Stinson Leonard Street LLP 
St. Louis, Missouri 

I. The Current Landscape Regarding Trust Diversification Requirements 

A. Uniform Prudent Investor Act 

The Uniform Prudent Investor Act (the “UPIA”) was born out of modern portfolio 
theory, which aims to maximize overall portfolio return while simultaneously minimizing risk. 
UPIA § 1(b) states that “[t]he prudent investor rule, a default rule, may be expanded, restricted, 
eliminated, or otherwise altered by the provisions of a trust,” and a Trustee is insulated from 
liability if the Trustee reasonably relied on such altered provisions in making investment 
decisions.  The Trustee must consider “purposes, terms, distribution requirements, and other 
[trust] circumstances” while investing, evaluated in the context of the entire portfolio.  UPIA § 2.  
Some of these circumstances include tax consequences, the effect of inflation or deflation, 
expected total return or “an asset’s special relationship or special value, if any, to the purposes of 
the trust or to one or more of the beneficiaries.”  UPIA § 2(c).  A Trustee also has a duty to 
diversify the portfolio, absent special circumstances, and must act solely in the interests of the 
beneficiaries.  See UPIA §§ 3, 5-6.  Investment and management functions may be delegated, but 
the Trustee must “exercise reasonable care” in selecting an agent, establishing scope and terms 
of the delegation and periodically reviewing the agent’s actions.  

The UPIA has been enacted by the vast majority of states and the District of Columbia, 
though frequently with some modifications.  See, e.g., Ala. Code § 19-3B-902 (2015) (adding 
size of the portfolio, trust purpose and estimated trust duration to factors for risk and return 
objectives); Minn. Stat. § 501C.0901 (2016) (stating that the “prudent investor rule is a test of 
conduct and not of resulting performance;” removing duty of loyalty and delegation provisions). 

B. Case Law 

A Trustee is generally required to diversify trust assets under the UPIA.  The UPIA is 
largely grounded in the philosophy that diversification reduces overall risk and that reducing 
overall risk is desirable.  Nonetheless, settlors sometimes express a desire that a trust hold a high 
concentration of equity in a closely-held family business, a publicly-traded company or other 
types of investments.  The courts have reviewed many cases involving failure to diversify 
investments and whether a governing instrument provision was effective to relieve the Trustee 
from the ordinarily applicable diversification obligation.  

In Americans for the Arts v. Ruth Lilly Charitable Remainder Annuity Tr. #1 U/A January 
18, 2002, 855 N.E.2d 592 (Ind. App. 2006), a general retention clause, which authorized the 
Trustee to retain investments, combined with a clause explicitly lessening the Trustee’s duty to 
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diversify, was sufficient to exculpate the Trustee from the default duty to diversify trust assets.  
The court observed that the Restatement (Third) of Trusts § 229 (2007) left open a window 
enabling a settlor to reduce a Trustee’s duty to diversify by including a clause to that effect in the 
trust instrument. 

In contrast, in Wood v. U.S. Bank, 828 N.E.2d 1072 (Ohio Ct. App. 2005), John Wood 
created a trust wherein nearly 82% of the trust’s assets consisted of Star Bank stock.  The 
Trustees were permitted under the trust agreement to retain, manage and invest the stock held in 
the trust “as they deemed advisable or proper.”  Shortly after Mr. Wood’s death, some of the 
trust assets were sold to cover the debts, taxes and expenses of the estate.  As a result, Star Bank 
stock comprised an even higher percentage of the trust assets than before the sale.  The Trustee 
held the stock until mid-2000 when the stock was worth just half the value as compared to just a 
few years earlier.  

Ohio R.C. § 1339.54(B) (renumbered as Ohio R.C. § 5809.03(B) (effective 1-1-2007)) 
tracks UPIA § 3, which requires the existence of special circumstances before the Trustee will be 
relieved of a duty to diversify.  According to the court, the language of Mr. Wood’s trust was 
unambiguous and authorized Star Bank to retain its own stock even though Star Bank would 
ordinarily not have been permitted to do so under the “rule of undivided loyalty.”  However, the 
beneficiaries argued, and the court agreed, that the retention language in the trust did not 
override Star Bank’s statutory duty to diversify.  The court found that Mr. Wood’s trust was 
silent as to diversification and therefore the duty to diversify set forth in Ohio R.C., § 1339.54(B) 
applied.  The court stated that, to eliminate the duty to diversify, the trust instrument must 
specifically authorize the Trustee “to retain in a specific investment a larger percentage of the 
trust assets than would normally be prudent.”  The authorization to retain in this case, the court 
found, was insufficient to meet this standard. 

In re Chase Manhattan Bank, 809 N.Y.S.2d 360 (4th Dep’t 2006), rev’g In re Will of 
Dumont, 791 N.Y.S.2d 868 (2004), involved a trust created under the testator’s Will that was 
funded with a high concentration of stock in Eastman Kodak Company upon the testator’s death.  
The will contained a provision stating that the stock was not to be disposed of by the Trustee for 
purposes of diversification and that the Trustee would be exculpated from liability for any 
diminution in value of the stock.  The Trustee could sell the stock, however, if “there shall be 
some compelling reason other than diversification of investment for doing so” (emphasis added).  
The beneficiaries successfully argued at trial that the Trustee breached its duty by failing to sell 
the Kodak stock earlier than it did.  The Appellate Division reversed, finding that, even if a 
compelling reason existed to sell the stock, the Trustee did not act imprudently in failing to do 
so.  The Appellate Division discussed evidence showing that the stock’s fundamentals and 
performance were still strong during the time frame at issue and that the Trustee would have 
actually acted imprudently if it had then sold the stock. 

Similarly, in In re JP Morgan Chase Bank, N.A., 133 A.D.3d 1292 (N.Y. App. Div. Nov. 
20, 2015), the Supreme Court, Appellate Division, of New York held that the Trustee did not 
breach its fiduciary duty by failing to sell a concentrated position in Kodak stock within 30 days 
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of receipt of the stock.  JP Morgan Chase Bank served as Trustee of three separate trusts, each of 
which was initially funded with shares of Kodak stock.  Two of the trusts were established in 
1966, and the third trust was established in 1976.  The Trustee had sole investment authority over 
the trusts, and none of the trust instruments contained any restrictions regarding investment 
decisions.  In 1968, the Trustee began selling small amounts of Kodak stock.  In the 1990s, the 
Trustee sold larger portions of the stock.  The three trusts were entirely divested of the Kodak 
stock by January 2002.  Upon the death of one of the beneficiaries, the Trustee filed petitions 
seeking judicial settlement of the trust accounts.  The remainder beneficiaries of the deceased 
beneficiary’s interest objected alleging, inter alia, that the Trustee failed adequately to diversify 
the trusts’ investments.  The Surrogate’s Court determined the Trustee was negligent in its 
management of the three trusts by failing to sell 95% of the Kodak stock held in each trust within 
30 days of the receipt of the stock.  The Appellate Division modified the Surrogate’s Court’s 
decision and held that the Trustee did not breach its fiduciary duty under any of the three 
standards of care applicable during the relevant period.     

C. Drafting Recommendations 

It is possible for a retention clause in a trust instrument effectively to negate the duty to 
diversify under the UPIA.  Drafters must give careful attention to such a clause to ensure that it 
is precisely tailored to have the desired effect.  For instance, the retention clause is more likely to 
be upheld if it expressly states that the purpose of the clause is to override the Trustee’s duty to 
diversify under applicable law.  

Customized language may be more effective than a general boilerplate provision, as 
demonstrated by Wood v. U.S. Bank.  If the settlor anticipates that his or her trust or future trusts 
will hold highly concentrated stock, it may be wise in the retention clause specifically to 
reference the company’s name and, perhaps, other information.  The provision should not be so 
specific, however, as to limit or erase future flexibility for unforeseen circumstances.  Thus, the 
trust instrument could include a provision stating that the waiver of the duty to diversify may 
itself be waived by a majority of trust beneficiaries at any time or requiring written consent of 
the beneficiaries before disposing of the concentrated stock. 

D. W.A.K. ex. rel. Karo v. Wachovia Bank, N.A., 712 F. Supp. 2d 476 (E.D. Va. 
2010) 

In W.A.K. ex. rel. Karo v. Wachovia Bank, N.A., 712 F. Supp. 2d 476 (E.D. Va. 2010), in 
1966, Rosalie S. Karo established a trust for the benefit of her husband, Toney Karo (“Toney”), 
her son, Drew Karo (“Drew”), and her minor grandson.  Wachovia Bank, N.A. and Toney served 
as Trustees.  The Trustees began to acquire Wachovia stock in the trust, and by 2007, Wachovia 
stock constituted approximately 65% of the trust’s assets. 

Wachovia repeatedly recommended to Toney and Drew that the Trustees diversify the 
trust’s assets, but Toney and Drew would not agree.  Toney and Drew also signed several 
“Letters of Retention” (“LORs”), which acknowledged Wachovia’s advice as well as its conflict 
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of interest in purchasing its own stock.  The LORs also stated that Toney and Drew desired to 
preserve the trust’s ownership of Wachovia stock.  After the value of the shares declined 
substantially, the trust beneficiaries sued Wachovia for failure to diversify trust investments. 

Wachovia argued that the trust instrument waived the requirements of the Virginia 
Prudent Investor Rule.  The court observed that, for such a waiver to be effective, the trust 
instrument must expressly manifest an intention that the Rule be waived.  The trust instrument 
empowered the Co-Trustees to take actions “as they in their uncontrolled discretion may deem 
advisable,” subject to certain conditions.  In addition, the trust instrument authorized the Co-
Trustees “[t]o retain as permanent any now existing investments (including stock of the 
corporate Trustee or in any of its affiliated and holding companies) of the trust property and any 
investments hereafter transferred to the Trustees . . . .”  Finally, the trust instrument authorized 
the Trustees “to invest the trust property and from time to time alter, change, or vary such 
investments and reinvestments thereof without being confined to investments lawful through 
statute or otherwise for fiduciaries in the State of Virginia . . . .”  The court found that this 
language sufficiently waived the requirements of the Prudent Investor Rule. 

The court also upheld the effectiveness of the LORs signed by Toney and Drew, stating 
that “[t]here is no evidence that any of these retention documents were returned unsigned or that 
Toney ever attempted to rescind these retention authorizations.”  The court stated that the LORs 
gave Toney and Drew “the ultimate authority to direct the Trustees’ actions” and that “Wachovia 
fulfilled all duties required under Virginia Law and the terms of the trust instrument.” 

II. Recognizing and Addressing Difficulties That May Result From Holding Closely-
Held Business Interests 

A. Georgia Supreme Court Directs Court of Appeals Regarding Fiduciary Duty 
Standards to be Applied to the Management of Family Entities Owned by 
Trust 
Rollins v. Rollins, 780 S.E.2d 328 (Ga. Nov. 23, 2015) 

In 1968, O. Wayne Rollins established the Rollins Children’s Trust (the “RCT”) for the 
benefit of his grandchildren.  At the time of trial, Wayne’s sons, Gary and Randall, were two of 
the three Trustees.  Wayne created several family entities to hold the RCT assets.  

Wayne also established nine Subchapter S Trusts (the “S Trusts”) in 1986 for the benefit 
of his grandchildren.  The S Trusts held interests in the family entities.  Gary and Randall shared 
voting control over the family entities, with Randall holding majority interests.  Gary and 
Randall also managed these entities.  Gary was sole Trustee of the S Trusts.  

In 2010, beneficiaries of the S Trusts and the RCT filed suit for an accounting of the 
family entities and numerous other breaches of fiduciary duty.  The Court of Appeals ruled that 
the beneficiaries were entitled to accountings and that the Trustees held Trustee-level fiduciary 

Liability Risks Arising from Holding Certain Assets in Trust ©2016 Cannon Financial Institute, Inc. 
 
 - 4 - 
 
CORE/0831213.0078/127025803.3  



 

duties with regard to the management of the family entities, as opposed to the corporate or 
partnership-level fiduciary duty, which is a lower standard.   

The Supreme Court of Georgia reversed the Court of Appeals regarding whether Gary as 
Trustee was required to provide an accounting of the family entities, stating that the Court of 
Appeals “failed to give due deference to the discretion of the trial court in this matter.”   

Regarding whether the Court of Appeals applied the proper fiduciary standard to Gary 
and Randall, as Trustees, regarding their management of the family entities, the Supreme Court 
first analyzed Wayne’s intent.  The Supreme Court believed that Wayne, an experienced 
businessman, did not want the Trustees to have control over family entities to the same extent the 
Trustees would have control over other trust property not held in family entities.  The trusts held 
only minority interests in the family entities.  The Supreme Court concluded that “the only 
reasonable conclusion with regard to the settlor’s intention is that he did not intend for the 
trustees to be held to trustee-level fiduciary standards when performing their corporate duties.”  
Thus, the Supreme Court held that the Trustees should be held to a corporate or partnership-level 
fiduciary standard. 

On remand, the Court of Appeals concluded that a jury must determine the capacity in 
which Gary and Randall were acting when they committed the alleged breaches of fiduciary duty 
when managing the family entities.  The Supreme Court again granted certiorari.  The Supreme 
Court explained that “[p]laintiffs seek damages for the manner in which they have allegedly been 
impacted by certain corporate management decisions Gary and Randall have made in their role 
as managers of certain family entities.”  The Supreme Court repeated its determination in its 
prior opinion that, even though Gary and Randall managed the entities, the S Trusts and the RCT 
held only minority interests in these family entities.  Therefore, a corporate or partnership-level 
fiduciary standard should be applied.  The Supreme Court stated that it is not necessary for a jury 
to decide this issue.   

The Supreme Court noted, however, that the above direction “does not preclude the Court 
of Appeals . . . from applying a trustee-level fiduciary standard to decisions [Gary and Randall] 
made as trustees of the trusts.”  For example, the beneficiaries complained that Gary and Randall 
breached their fiduciary duties as Trustees when they invested RCT assets in entities controlled 
by Gary and Randall.  The beneficiaries also asserted that Gary and Randall breached their 
fiduciary duties when they conditioned distributions from RCT upon their adherence to a code of 
conduct.  The Supreme Court stated that, in this situation, Gary and Randall were acting as 
Trustees, and the Court of Appeals should apply a Trustee-level fiduciary standard. 

Similarly, the beneficiaries also alleged that Gary, as Trustee of the S Trusts, breached 
his fiduciary duty by placing the trust assets in entities controlled by Gary and Randall.  The 
Supreme Court stated that “[t]hese alleged actions could only have been taken in Gary’s capacity 
as a trustee and must be examined in accordance with the fiduciary and other duties imposed by 
the trust.”  The Supreme Court came to a similar conclusion with regard to Gary’s vote, as 
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Trustee, to amend a partnership agreement for one of the family entities to allow non-pro rata 
distributions. 

Gary, as Trustee, also executed a shareholder agreement regarding one of the family 
entities that restricted the shareholders from transferring their shares to anyone other than 
Wayne’s descendants.  Gary also executed this agreement in his individual capacity with respect 
to his personal interest in this entity.  Randall also executed the shareholder agreement as 
president of the entity.  The Supreme Court stated that the Trustee-level fiduciary standard 
applies with respect to Gary’s execution as Trustee, but that standard does not apply to his 
actions in his individual capacity.  The Trustee-level fiduciary standard also would not apply to 
Randall’s execution of the agreement in his capacity as president. 

Gary and Randall also applied a code of conduct in determining whether distributions 
would be made from certain partnership entities to the S Trust beneficiaries.  The Supreme Court 
found that these decisions were made with respect to each S Trust’s capital account.  
Consequently, Gary and Randall made these decisions as managing partners.  These decisions 
were not made by Gary in his capacity as Trustee.  Therefore, the Supreme Court held that the 
Court of Appeals must determine whether this decision was a breach of duty by applying a 
partner-level fiduciary standard. 

The Supreme Court remanded the case again to the Court of Appeals. 

B. Selection of Trustees 

The selection of initial Trustees and successor Trustees is very important.  In the absence 
of a special, overriding provision in the trust instrument conferring voting power over business 
interests on a person who is not a Trustee, the Trustees will be in control of the business interests 
held in trust and, as to each such interest that constitutes a controlling interest, will be in control 
of the business itself.  Further, depending on the trust’s dispositive provisions, the Trustee may 
have the responsibility for deciding to what extent, if at all, any family business interests are 
distributed to beneficiaries.  Thus, the future of the family business could rest largely or 
completely in the hands of the Trustee.   

In structuring the succession of Trustees for each trust in the business owner’s estate 
plan, the following factors should be considered:  (1) the age and maturity of the proposed 
Trustee; (2) the extent of the proposed Trustee’s abilities generally in handling financial matters; 
(3) the current and/or expected future involvement, if any, of the proposed Trustee as an active 
participant in the operations of the business; and (4) the identity of the beneficiary or 
beneficiaries of the particular trust.  Of course, the selected Trustee must possess the expertise 
and the temperament effectively to address the demands of the business insiders and outsiders 
who have competing interests.  The Will or trust document should also include appropriate 
provisions exonerating the Trustee from conflict of interest claims.  See Gabbard, “Fiduciary 
Factors for Drafting Trusts With Closely Held Stock,” ESTATE PLANNING, March 2015. 
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Designating a young adult child of the business owner who is or is expected to be 
actively involved in the business as a Co-Trustee along with a corporate fiduciary can enable the 
child to ease his or her way into a primary decision-making role.  In circumstances in which, say, 
only one child is an active participant in the business and a trust of which a non-actively 
involved child is the primary beneficiary would be funded with a portion of the business interest 
as well as other non-business assets, the trust instrument could designate the child who is the 
primary beneficiary of such trust as Trustee of such trust but designate the active participant 
child as the trust protector with sole authority to vote the family business interests.  See Gabbard, 
supra. 

The trust instrument should ordinarily contain provisions allowing Trustee removal and 
replacement.  In addition to building into the removal and replacement provisions the customary 
safeguards, the estate planner after consulting with his or her client, may also include language 
ensuring that, unless there is a material breach of fiduciary duty, the removal and replacement 
provisions cannot be used to wrest the power to control the business interests away from the 
person whom the business owner selected to have such control.  Particular persons may be given 
the removal and replacement powers, and such powers may be made exercisable only under 
stated circumstances. 

C. Balancing Investment Performance With Beneficiaries’ Needs  

A Trustee must pay careful attention to the characteristics of a trust’s income and 
remainder beneficiaries when a significant portion of the trust’s assets are interests in a closely-
held, family business.  Following the death of the business owner, the business equity will often 
be allocated between or among continuing trusts to be created under the business owner’s estate 
plan.  The business owner may wish to include in his or her Will or trust instrument specific 
directions regarding such allocation.  Typically, the choices of trusts to which such business 
equity could be allocated will include a marital trust, a credit shelter trust, separate trusts for the 
sole or primary benefit of the owner’s descendants with respect to whom such trusts are 
established and analogous versions of such trusts that are designed to be exempt from 
generation-skipping transfer tax.  To the extent not contrary to trust instrument provisions, the 
Trustee, in allocating business equity between or among continuing trusts, should consider: 

• Who are the beneficiaries of the continuing trusts (and, in particular, whether any 
beneficiaries are active participants in the business); 

• Who are the Trustees of the continuing trusts (and, in particular, whether any such 
Trustees are active participants in the business); 

• What are the purposes and dispositive provisions of the continuing trusts; 
• What are the prospects for growth in value of, or production of cash dividends or 

distributions by, the equity interests;  
• Is it expected that any of the continuing trusts will give rise to an estate tax 

marital deduction; and 
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• Is it expected that the value of any of the continuing trusts will be included in a 
beneficiary’s gross estate for estate tax purposes (e.g., a trust that gave rise to a 
marital deduction or a non-GST exempt trust)?  Alternatively, is it expected that 
the value of the trust assets will escape transfer taxation indefinitely (e.g., credit 
shelter trust or a dynasty trust)? 

In designing provisions allocating the equity in the family business among continuing 
trusts, the owner and the practitioner should consider, in addition to the above-listed factors, 
whether a direction that such equity should be allocated to particular trusts should supersede, or 
be superseded by, a general direction to allocate all property among the owner’s then living 
descendants, per stirpes. 

III. Special Concerns When Holding Other Nontraditional Assets in Trust 

Nontraditional assets include intellectual property, livestock, closely-held business 
interests, artwork, oil, gas and other minerals, certain real estate such as farm and ranch property, 
timberland and commercial property.  Although such assets can be an important part of a trust’s 
investment returns, they can give rise to substantial challenges.  These assets can often be 
illiquid, difficult to value and require specialized expertise to manage.  In addition, such assets 
can give rise to liability that may result in losses beyond the amount invested.   

The general duties of a Trustee holding nontraditional assets are similar to the duties 
regarding other trust assets.  The Trustee must keep the assets productive.  The assets generally 
must be part of a diversified investment portfolio.  The Trustee must regularly disclose important 
information concerning such assets to the beneficiaries.  As always, the Trustee must fulfill the 
duty of care, which requires the Trustee to make sure that the Trustee possesses or obtains the 
required expertise to manage the nontraditional assets.  This may require involving additional 
parties with specialized knowledge concerning such assets.  The Trustee may also need to 
implement policies and procedures specific to such assets.   

A. Utilizing Directed Trusts 

A directed trust is one in which a trust instrument confers one or more of a Trustee’s 
usual responsibilities on a third party.  The third party has the power to direct the Trustee as to 
the matter under the third party’s control, and often the Trustee has no discretion over that 
particular area of administration.  Sometimes, a settlor will designate a third party to have 
authority over investment decisions, although a settlor may designate a third party to oversee 
other Trustee functions, such as distributions, as well.  This arrangement is different from that of 
a delegated trust, which is one in which the Trustee contracts with a third party to perform 
certain fiduciary acts.  In the latter arrangement, the third party acts as an agent of the Trustee, 
subject to the terms of the contractual relationship.  In a directed trust, however, the third party 
may act as a co-fiduciary with the directed Trustee or the directed Trustee actually may act in a 
manner that is almost identical to that of an agent of the third party.  
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A directed trust is often appropriate for trusts that will hold unique assets that are 
especially challenging to manage.  A settlor may wish to name a family member as Trustee but 
feel that he or she does not have the level of sophistication or time required to manage such 
assets.   

The drafter should consider inserting provisions in the trust instrument specifically 
addressing the extent of liability for the directed Trustee and the third party.  Counsel should also 
be familiar with the default liability standards for directed Trustees and third-party directors 
under applicable state law.  See, e.g., S.D. Codified Laws §§ 55-1B-2; 55-1B-4.  Because there is 
wide variation among the laws of states regarding the treatment of directed trusts (and in some 
states there are no such laws), it may be appropriate to provide that the trust’s governing law will 
be that of a state that will provide a high level of protection for directed Trustees, such as 
Delaware.  See 12 Del. Code § 3313. 

B. Other Options  

When the governing instrument does not include powers sufficient to permit the Trustee 
effectively to manage a specialty asset, the Trustee must determine whether continued retention 
of the asset is appropriate.  In those cases where the governing instrument does not grant 
sufficient powers and retention of the asset is not appropriate, the Trustee should consider taking 
steps to liquidate (or, perhaps, distribute) the asset in an orderly fashion.  If retention is 
appropriate – as a part of a balanced portfolio, due to specific direction in the governing 
instrument to retain the investment or because of a request by the beneficiaries – the Trustee may 
need to seek a modification of the governing instrument to include the appropriate power(s). 

 Planning Point:  Practitioners should inquire with their clients about 
specialty assets they own so that appropriate powers may be included in 
the estate planning documents.   

IV. Socially Responsible Investing 

Socially responsible investing, or “SRI,” has become more popular in recent decades. 
Generally, SRI promotes the consideration of social and/or ethical issues in investing in addition 
to financial return. See Susan N. Gary, Is It Prudent to Be Responsible? The Legal Rules for 
Charities That Engage in Socially Responsible Investing and Mission Investing, 6 NW. J. L. & 
SOC. POL’Y 106 (2011).  For example, a settlor may provide that, when the Trustee is 
considering how to invest trust assets, the Trustee should avoid companies with poor 
environmental histories or companies known for using child labor in developing countries.  In a 
similar vein, so-called “mission investing” involves Trustees’ investing in companies that are 
advancing a particular mission or cause.  When a trust instrument contains explicit and clear 
instructions permitting a Trustee to engage in SRI, such Trustee may select investments on the 
basis of SRI if such investments are appropriate and produce the same or higher returns as 
investments selected without considering SRI.  “If the trust instrument does not clearly authorize 
SRI principles, a trustee may consider a beneficiary request for responsible investing in the 
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context of appropriate investment standards. That is permissible if the trustee can demonstrate 
that SRI will match or exceed the performance of other types of investments.”  Akers, “ACTEC 
2014 Fall Meeting Musings,” (2014). 

A. Duty of Loyalty 

SRI and mission investing have been scrutinized for their failure to adhere to the duty of 
loyalty espoused by the Uniform Prudent Investor Act (“UPIA”). Specifically, critics suggest 
that such investing mechanisms do not cause trust assets to be invested solely for the benefit of 
the beneficiaries, which is typically viewed in terms of financial benefits provided directly by the 
trust to the beneficiaries.  See Blankenship v. Boyle, 329 F. Supp. 1089 (D.D.C. 1971) (finding 
that Trustees breached their fiduciary duty, in part, due to investing in stock of utility companies 
to force the utilities to purchase coal which would consequently benefit coal worker 
beneficiaries).  

The Comments to Section 5 of the UPIA set forth the conflict between the duty of loyalty 
and SRI:  “No form of so-called “social investing” is consistent with the duty of loyalty if the 
investment activity entails sacrificing the interests of trust beneficiaries – for example, by 
accepting below-market returns – in favor of the interests of the persons supposedly benefitted 
by pursuing the particular social cause.”  A Trustee who invests to fulfill his own social agenda, 
at the cost of lower returns on trust investments, breaches the Trustee’s duty of loyalty to the 
beneficiaries. 

Section 802 of the Uniform Trust Code addresses a Trustee’s fundamental duty of 
loyalty.  Subsection (a) provides that “[a] trustee shall administer the trust solely in the interests 
of the beneficiaries.”  The remainder of Section 802 deals with the conflicts between the 
Trustee’s fiduciary and personal interests.  Subsection (b) provides, inter alia, that a trust 
investment transaction affected by a conflict between the Trustee’s fiduciary and personal 
interests is voidable by a beneficiary unless authorized by the terms of the trust.  Would this 
“terms of the trust” exception to the general rule set out in subsection (a) apply to SRI even 
where there is no conflict between the Trustee’s fiduciary and personal interests? 

B. Duty of Impartiality 

Trustees must act impartially as among the various beneficiaries of the trust.  It may not 
be possible (or appropriate) to engage in SRI when the needs and goals of the beneficiaries are in 
conflict, even if such investment produces the same result as non-SRI investing.  Beneficiaries 
will possess different beliefs and values, such that investments that are “socially responsible” to 
one may be in conflict with another’s closely-held beliefs.   

C. Duty of Prudent Investment 

“The trustee has a duty to the beneficiaries to invest and manage the funds of the trust as 
a prudent investor would, in light of the purposes, terms, distribution requirements, and other 
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circumstances of the trust.”  Restatement (Third) of Trusts, § 90 (2007).  While little guidance is 
available, Scott & Ascher on Trusts (5th ed.) notes the following: 

Only to the extent permitted by the terms of the trust or by the consent of the 
beneficiaries may the trustees of private trusts properly take social considerations 
into account in making investment decisions. In the case of the trustees of 
charitable trusts, however, the Restatement somewhat softens its opposition: 
social considerations may be taken into account in investing the funds of 
charitable trusts to the extent that charitable purposes would justify an 
expenditure of trust funds for the social issue or cause in question ….  

8 AUSTIN W. SCOTT ET AL., SCOTT & ASCHER ON TRUSTS § 19.1.13 (5th ed. 2007). 
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