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The seminar materials and the seminar presentation are intended to stimulate thought and
discussion, and to provide those attending the seminar with useful ideas and guidance in the areas
of estate planning and administration. The materials and the comments made by the presenter
during the seminar or otherwise do not constitute and should not be treated as legal advice
regarding the use of any particular estate planning or other technique, device or suggestion or any
of the tax or other consequences associated with them. Although we have made every effort to
ensure the accuracy of these materials and the seminar presentation, neither STINSON LLP nor the
lawyer, Charles A. Redd, assumes any responsibility for any individual’s reliance on the written
or oral information presented in association with the seminar. Each seminar attendee should verify
independently all statements made in the materials and in association with the seminar before
applying them to a particular fact pattern and should determine independently the tax and other
consequences of using any particular device, technique or suggestion before recommending the
same to a client or implementing the same on a client’s or his or her own behalf.
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Qualified Retirement Plans and IRAs
Planning Under SECURE Act of 2022
and 2024 Final Regulations

By: Charles A. Redd
STINSON LLP
St. Louis, Missouri

1. INTRODUCTION

Many of our clients have sizable accumulations in defined contribution qualified retirement
plans and individual retirement accounts (“IRAs”) (collectively, “plans™).! This is a unique type
of asset that presents potential opportunities and difficulties in the estate planning context. The
ultimate beneficial objective is to maintain as much of the plan intact for as long as possible — in
order to maximize income tax-deferred investment return — while preserving as much dispositive
flexibility as possible. This quest is often elusive.

The distribution rules summarized below apply to the extent the applicable plan documents
don’t otherwise provide. A plan may include optional provisions that don’t conflict with Internal
Revenue Code (“IRC”) § 401(a)(9).?

II. REQUIRED BEGINNING DATE
A. Meaning of Term

The term “required beginning date” (“RBD”) refers to the date when the entire interest of
a plan participant or IRA owner (collectively, the “employee”) must be distributed to him or her
or the date when required minimum distributions (“RMDs”) out of such interest must begin to be
made to him or her or to a designated beneficiary.>

B. Determination of Required Beginning Date

The RBD for distributions from a plan is April 1 of the calendar year following the later
of: (1) the calendar year in which the employee reaches the applicable age; or (2) if not a 5%
owner, the year when the employee retires.* The term “applicable age” means:

! Additionally, some clients, e.g., employees of Internal Revenue Code (“IRC”) § 501(c)(3) organizations, public
schools, state colleges and state universities, are participants in IRC § 403(b) accounts, also known as tax-sheltered
annuities (“TSAs”). The rules of IRC § 401(a)(9) regarding permitted and required distributions from qualified
retirement plans generally apply to individual retirement accounts and IRC § 403(b) accounts as well. See IRC
§ 408(a)(6); Treas. Reg. § 1.408-8(a)(1); IRC § 403(b)(10) and Treas. Reg. § 1.403(b)-6(e).

2 Treas. Reg. § 1.401(a)(9)-1(c)(2).

3IRC § 401(a)(9)(A) and (B).

4IRC § 401(a)(9)(C); Treas. Reg. § 1.401(a)(9)-2(b).

Qualified Retirement Plans and IRAs — Planning Under SECURE 2.0 Act and 2024 Final Regulations
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o In the case of an employee born before July 1, 1949, age 70%.

o In the case of an employee born on or after July 1, 1949 but before 1951, age 72.

J In the case of an employee born on or after January 1, 1951 but before 1959, age
73.

o In the case of an employee born on or after January 1, 1960, age 75.°

I11. DESIGNATED BENEFICIARY
A. Meaning of Term

The term “designated beneficiary” (“DB”) means any individual designated as a
beneficiary by the employee.® Except as discussed below, DB status is determined as of the
employee’s date of death.’

B. Determination of Whether Employee Has a Designated Beneficiary

Generally, if a person other than an individual, such as the employee’s estate, is designated
as a beneficiary by the employee, the employee will be treated as having no DB, even if individuals
are also designated as beneficiaries.® However, such person will be treated as not having been
designated as a beneficiary if, by September 30 of the calendar year following the calendar year in
which the employee died, such person:

J Receives the entire benefit to which such person is entitled; or

o Disclaims, in a manner satisfying the requirements of IRC § 2518, the entire
benefit to which such person is entitled.

IVv. ELIGIBLE DESIGNATED BENEFICIARY

The term “eligible designated beneficiary” (“EDB”)’ means a designated beneficiary who
is:

SIRC § 401(a)(9)(C)(v); Treas. Reg. § 1.401(a)(9)-2(b)(2).

SIRC § 401(a)(9)(E)(i); Treas. Reg. § 1.401(a)(9)-4.

" Treas. Reg. § 1.401(a)(9)-4(c)(1).

8 Treas. Reg. § 1.401(a)(9)-4(b). But see Private Letter Ruling 202624001 (Release Date: June 12, 2026), in which
there was no beneficiary designation in place for a decedent’s individual retirement account (“IRA”), and so the
decedent’s estate was treated as the IRA’s sole beneficiary. The Internal Revenue Service nevertheless permitted IRA
distributions to be made to the estate’s residuary beneficiaries over the decedent’s remaining life expectancy.

9 Section 401 of the SECURE Act, amending IRC § 401(a)(9)(E), introduced the term “eligible designated
beneficiary.”
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©2026 Cannon Financial Institute, Inc.

-0



. The employee’s surviving spouse '’;

o The employee’s child who has not reached the age of majority'!;

. A “disabled” individual '%;

o A chronically ill individual*; or

o An individual not more than ten years younger than the employee. '

EDB status is determined as of the employee’s date of death.!> The preceding sentence
notwithstanding, when a child of the employee reaches the age of majority, the child loses his or
her status as an EDB, and all distribution rules under IRC § 401(a)(9) apply thereafter as if such
child had never been an EDB.!¢

If the employee has more than one DB, and at least one of those beneficiaries is not an
EDB, the employee is treated as not having an EDB unless: (1) any of such DBs is an EDB because
he or she is a child of the employee who hadn’t reached the age of majority at the time of the
employee’s death; or (2) the beneficiary designated by the employee is an applicable multi-
beneficiary trust.!”

V. SPECIAL RULES FOR SEE-THROUGH TRUSTS

A trust, as such, can’t be a DB. However, if a trust satisfies certain requirements, described
below, certain beneficiaries of the trust, also described below, are treated as DBs. Such a trust is
referred to in the applicable Treasury Regulations as a “see-through trust.”!®

A. Definition of See-Through Trust
A trust is a see-through trust only if the following requirements are satisfied:
o It’s valid under State law (or would be but for the fact that it’s unfunded);

o It’s irrevocable or becomes irrevocable upon the employee’s death;

10 [RC § 401(a)(9)(E)(ii)(T).

IWIRC § 401(a)(9)(E)(ii)(II) and (E)(iii). The age of majority is age 21. Treas. Reg. § 1.401(a)(9)-4(e)(3).
2 See IRC § 72(m)(7)).

13 See IRC § 7702B(c)(2).

4 1RC § 401(a)(9)(E)(ii); Treas. Reg. § 1.401(a)(9)-4(e).

IS [RC § 401(a)(9)(E)(ii); Treas. Reg. § 1.401(a)(9)-4(e)(1).

16 Treas. Reg. § 1.401(a)(9)-5(¢).

17 Treas. Reg. § 1.401(a)(9)-4(¢)(2).

18 Treas. Reg. § 1.401(a)(9)-4(D(1)().

Qualified Retirement Plans and IRAs — Planning Under SECURE 2.0 Act and 2024 Final Regulations
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o Its beneficiaries with respect to the deceased employee’s interest in the plan are
identifiable from the trust instrument'®; and

o Certain documentation is provided to the plan custodian or trustee by October 31
of the calendar year following the calendar year that includes the employee’s date
of death.?’

B. Types of See-Through Trusts
There are three types of see-through trusts:

o A “conduit trust” is a trust whose terms provide that, with respect to the deceased
employee’s interest in the plan, all distributions will, upon receipt by the Trustee,
be distributed directly to, or for the benefit of, specified trust beneficiaries.?!

o An “accumulation trust” is a see-through trust that isn’t a conduit trust.??

o An “applicable multi-beneficiary trust” (“AMBT”) is a trust with more than one
beneficiary, all of whom are DBs,?* and whose terms:

e Identify one or more individuals, each of whom is disabled** or chronically
il1*; and

@ Provide that no beneficiary, other than a disabled or chronically ill
individual, has any right to the employee’s interest in the plan until the death
of all EDBs who are disabled or chronically ill.?

C. Recognition of Trust Beneficiaries
1. Current Beneficiaries and Other Beneficiaries

Certain trust beneficiaries are treated, and others are disregarded, as having been
designated as beneficiaries of the employee under the plan. Any trust beneficiary who has a current
beneficial interest (an interest that’s not contingent on or delayed until the death of another

19 Potential appointees if a power of appointment were exercised are disregarded for purposes of determining whether
trust beneficiaries are identifiable. Treas. Reg. § 1.401(a)(9)-4(H)(5)(ii)(A).

20 Treas. Reg. § 1.401(a)(9)-4(f)(2) and -4(h).

2! Treas. Reg. § 1.401(a)(9)-4(f)(1)(i1)(A). It’s clear a conduit trust may have multiple current beneficiaries. Ibid.

22 Treas. Reg. § 1.401(a)(9)-4(f)(1)(i1)(B).

23 For purposes of determining whether a trust may qualify as an applicable multi-beneficiary trust, an organization
that’s eligible to receive a “qualified charitable distribution” under IRC § 408(d)(8)(B) is treated as a designated
beneficiary. IRC § 401(a)(9)(H)(v); Treas. Reg. § 1.401(a)(9)-4(g)(3).

24 As defined in Treas. Reg. § 1.401(a)(9)-4(¢)(4).

25 As defined in Treas. Reg. § 1.401(a)(9)-4(¢)(5).

26 [RC § 401(a)(9)(H)(v); Treas. Reg. § 1.401(a)(9)-4(g).

Qualified Retirement Plans and IRAs — Planning Under SECURE 2.0 Act and 2024 Final Regulations
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beneficiary) with respect to the deceased employee’s interest in the plan is treated as a DB.?’
Additionally, any beneficiary of an accumulation trust who could receive distributions
representing the deceased employee’s interest in the plan that weren’t distributed to beneficiaries
described in the preceding sentence is treated as a DB.?® However, any beneficiary of an
accumulation trust who could receive distributions representing the deceased employee’s interest
in the plan solely because of the death of a beneficiary described in the preceding sentence (and
who isn’t a beneficiary having a current beneficial interest) is disregarded as a DB.?

2. Applicable Multi-Beneficiary Trusts

All beneficiaries of an AMBT who are disabled*® or chronically ill*! are treated as
EDBs even if one or other beneficiaries aren’t EDBs.>?

3. Powers of Appointment

If a power of appointment is exercised, or restricted in its exercise, in favor of one
or more appointees who are identifiable®® by September 30 of the calendar year following the
calendar year of the employee’s death, those appointees are treated as DBs.>* However, if, by that
September 30, the power of appointment is not exercised, or restricted in its exercise, in favor of
one or more appointees who are identifiable, each taker in default is treated as a DB.*

If a power of appointment is exercised after September 30 of the calendar year
following the calendar year of the employee’s death, then, beginning in the calendar year following
the calendar year in which an appointee was added as a new beneficiary, the appointee and all
beneficiaries of the trust that were treated as DBs before the addition of the new beneficiary will
be treated as DBs.*¢

4. Trust Modifications

The existence of a State law permitting the beneficiaries of a trust to be changed
after the employee’s death by means of modification, decanting or reformation doesn’t cause the
trust to fail to qualify as a see-through trust for the reason that its beneficiaries aren’t identifiable
within the meaning of Treas. Reg. § 1.401(a)(9)-4(H)(5)(ii)(A).>’

27 Treas. Reg. § 1.401(a)(9)-4(D(3)(1)(A).

28 Treas. Reg. § 1.401(a)(9)-4(D(3)(1)(B).

2 Treas. Reg. § 1.401(a)(9)-4(D(3)(ii)(A).

30 Supra, note 24.

31 Supra, note 25.

32 Treas. Reg. § 1.401(a)(9)-4(e)(2)(iii).

33 See Treas. Reg. § 1.401(a)(9)-4(f)(2) and (H)(5)(i).

34 Treas. Reg. § 1.401(a)(9)-4(H)(5)(i1)(A).

35 Ibid.

36 Treas. Reg. § 1.401(a)(9)-4(D)(5)(ii)(B) and -4(H)(5)(iv).

37 Treas. Reg. § 1.401(a)(9)-4(H)(5)(iii)(A). The reference in the cited Treasury Regulation to a State law seems to be
to various provisions of Article 4 of the Uniform Trust Code.

Qualified Retirement Plans and IRAs — Planning Under SECURE 2.0 Act and 2024 Final Regulations
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If a modification, reformation or decanting results in removal of a trust beneficiary
on or before September 30 of the calendar year following the calendar year of the employee’s
death, the removed beneficiary is disregarded as a DB.>®

If a modification, reformation or decanting results in addition of a trust beneficiary
on or before September 30 of the calendar year following the calendar year of the employee’s
death, the new beneficiary will be treated as a DB if the new beneficiary would have been
recognized as a DB had he or she originally been named as a beneficiary.>’

If a modification, reformation or decanting results in addition of a trust beneficiary
after September 30 of the calendar year following the calendar year of the employee’s death, then,
beginning in the calendar year following the calendar year in which the new beneficiary was added,
the new beneficiary and all beneficiaries of the trust that were treated as DBs before the addition
of the new beneficiary will be treated as DBs.*

D. Separate Interests of Trust Beneficiaries

For purposes of applying the RMD rules, outlined below, beneficiaries’ interests in a see-
through trust are treated as separate if the trust instrument provides that the trust is to be divided
immediately upon the death of the employee into separate see-through trusts (in which case those
rules will apply separately to each separate trust).*! A trust is considered immediately divided
upon the death of the employee only if, as of the date of death, the trust is terminated and there’s
no discretion regarding to which of the separate trusts post-death distributions attributable to the
employee's interest in the plan are allocated.*” Administrative delays in dividing and terminating
the original see-through trust are disregarded.*

VI. REQUIRED MINIMUM DISTRIBUTIONS
A. During Employee’s Lifetime

During the employee’s lifetime, the employee’s entire interest in the plan must be
distributed to him or her no later than his or her RBD or must be distributed, beginning not later
than the RBD, over his or her life or the joint lives of the employee and a DB or over a period not
extending beyond the life expectancy of the employee or the joint life and last survivor expectancy
of the employee and the DB.*

RMDs are determined and must be paid annually. In general, the employee’s RMD for
each distribution calendar year is determined by dividing the account balance by the factor for the

% Treas. Reg. § 1.401(a)(9)-4(F)(5)(iii)(B).

3 Treas. Reg. § 1.401(a)(9)-4(H)(5)(iii)(C).

40 Treas. Reg. § 1.401(a)(9)-4()(5)(iii)(C) and -4(N)(5)(iv).
41 Treas. Reg. § 1.401(a)(9)-8(a)(1)(iii)(B).

2 Treas. Reg. § 1.401(a)(9)-8(a)(1)(iii)(C).

3 Ibid.

4“IRC § 401(a)(9)(A); Treas. Reg. § 1.401(a)(9)-2(a).
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employee’s age as of the employee’s birthday in that year using the Uniform Lifetime Table under
Treas. Reg. § 1.401(a)(9)-9(c) (the “applicable denominator”).*> If, however, the employee’s sole
beneficiary is his or her surviving spouse who is more than 10 years younger than the employee,
the employee’s RMD for each distribution calendar year is determined by dividing the account
balance by the factor for the joint and last survivor life expectancy using the employee and spouse’s
ages as of their respective birthdays in that year using the Joint and Last Survivor Table in Treas.
Reg. § 1.401(a)(9)-9(d) (the “applicable denominator”).*®

B. Following Employee’s Death on or After Required Beginning Date

Distributions from and after the employee’s death on or after his or her RBD must be made
at least as rapidly as they were being made at the time of the employee’s death.*’ Implementing
this rule, each year’s RMD is to be determined by dividing the account balance by the applicable
denominator. *®

1. Employee With Designated Beneficiary

If the employee has a DB, the applicable denominator is the greater of the DB’s
remaining life expectancy and the employee’s remaining life expectancy.* The preceding
sentence notwithstanding, the entire account balance must be distributed to the DB, unless the DB
is an EDB, by the end of the calendar year that includes the tenth anniversary of the employee’s
date of death.°

2. Employee With No Designated Beneficiary

If the employee has no DB, the applicable denominator is the employee’s remaining
life expectancy.”!

C. Following Employee’s Death Before Required Beginning Date
1. Employee With Eligible Designated Beneficiary

If the employee who died before his or her RMD has an EDB, each year’s RMD
for distributions from and after the employee’s death is determined by dividing the account balance
by the applicable denominator, which is the EDB’s remaining life expectancy.>? If the employee's
surviving spouse is the employee’s sole beneficiary, the commencement of distributions may be

4 Treas. Reg. § 1.401(a)(9)-5(a)(1) and -5(c)(1).

46 Treas. Reg. § 1.401(a)(9)-5(a)(1) and -5(c)(2).

YTIRC § 401(a)(9)(B)(i); Treas. Reg. § 1.401(a)(9)-2(a)(4) and -5(d)(1).

48 Treas. Reg. § 1.401(a)(9)-5(d)(1)(Q).

4 Treas. Reg. § 1.401(a)(9)-5(d)(1)(ii). If the employee’s sole beneficiary is the employee’s surviving spouse, and if
the plan so provides, the spouse may elect to be treated as the employee for purposes of determining RMDs. IRC
§ 401(a)(9)(B)(iv); Treas. Reg. § 1.401(a)(9)-5(g)(3). See, also, Prop. Reg. § 1.401(a)(9)-5(g)(3)(ii)(B).

SOTRC § 401(2)(9)(H); Treas. Reg. § 1.401(a)(9)-5(d)(1)(i) and -5(e).

51 Treas. Reg. § 1.401(2)(9)-5(d)(1)(iii).

S2IRC § 401(2)(9)(H); Treas. Reg. § 1.401(a)(9)-3(c)(4) and -3(c)(5)(i)(C).
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delayed until the end of the calendar year in which the employee would have attained the applicable
age.>> Additionally, if the employee’s sole beneficiary is the employee’s surviving spouse, and if
the plan permits the spouse to elect to be treated as the employee for purposes of determining
RMDs, the spouse is treated as having made that election.>® The first sentence of this paragraph
notwithstanding, the employee or the EDB may elect whether the rule summarized in the preceding
sentence or the ten-year rule>® applies.*®

2. Employee With Designated Beneficiary Who is Not an Eligible
Designated Beneficiary

If the employee who died before his or her RMD has a DB who isn’t an EDB, the
entire account balance must be distributed to the DB by the end of the calendar year that includes
the tenth anniversary of the employee’s date of death.®’

3. Employee With No Designated Beneficiary

If the employee who died before his or her RMD has no DB, the entire account
balance must be distributed to the DB by the end of the calendar year that includes the fifth
anniversary of the employee’s date of death.>®

D. Determining Remaining Life Expectancies Following Employee’s Death

From and after the employee’s death, life expectancies are to be determined using the
Single Life Table in Treas. Reg. § 1.401(a)(9)-9(b),* as follows:

1. Employee

The employee’s remaining life expectancy is determined initially using the
employee's age as of the employee's birthday in the calendar year of the employee's death.®
Thereafter, the remaining life expectancy is determined by reducing that initial life expectancy by
one for each calendar year that has elapsed after that first calendar year.®!

33 Treas. Reg. § 1.401(a)(9)-3(d). If the employee’s sole beneficiary is his or her surviving spouse and the surviving
spouse dies during the period of delay, the rules summarized in this paragraph are to be applied as if the surviving
spouse were the employee. Treas. Reg. § 1.401(a)(9)-3(e).

S IRC § 401(a)(9)(B)(iv); Treas. Reg. § 1.401(a)(9)-5()(3). See, also, Prop. Reg. § 1.401(a)(9)-5(g)(3)(ii)(A).

55 Treas. Reg. § 1.401(a)(9)-3(c)(3).

% Treas. Reg. § 1.401(a)(9)-3(c)(5)(iii).

STIRC § 401(2)(9)(B)(ii) and (H); Treas. Reg. § 1.401(a)(9)-3(c)(3) and -3(c)(5)(i)(B).

S8 IRC § 401(a)(9)(B)(ii); Treas. Reg. § 1.401(a)(9)-3(c)(2) and -3(c)(5)(1)(A).

% Treas. Reg. § 1.401(a)(9)-5(d)(3)(i). Note, however, that, if the surviving spouse of the employee is the employee’s
sole beneficiary, and if the spousal election to be treated as the employee for purposes of determining RMDs (IRC
§ 401(a)(9)(B)(iv); Treas. Reg. § 1.401(a)(9)-5(g)(3)) applies, then the Uniform Lifetime Table (Treas. Reg.
§ 1.401(a)(9)-9(c)), not the Single Life Table, is to be used.

60 Treas. Reg. § 1.401(a)(9)-5(d)(3)(ii).

o1 Ibid.
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2. Non-Spouse Designated Beneficiary

If the DB is not the employee’s surviving spouse, the DB’s remaining life
expectancy is determined initially using the DB’s age as of his or her birthday in the calendar year
following the calendar year of the employee’s death.%> For subsequent calendar years, the DB’s
remaining life expectancy is determined by reducing that initial life expectancy by one for each
calendar year that has elapsed after that first calendar year.%

3. Spouse Designated Beneficiary

If the surviving spouse of the employee is the employee’s sole beneficiary, the
surviving spouse’s remaining life expectancy is redetermined each distribution calendar year up
to and including the calendar year of the spouse’s death using the surviving spouse’s age as of the
surviving spouse’s birthday in such distribution calendar year.%* For each calendar year following
the calendar year of the spouse’s death, the spouse’s remaining life expectancy is determined by
reducing the spouse’s remaining life expectancy in the calendar year of the spouse’s death by one
for each calendar year that has elapsed after that calendar year.%

VII. PLANNING WITH TRUSTS

There are innumerable estate planning circumstances in which dispositions in trust are
preferable to outright distributions.

A. Conduit Trusts

Conduit trusts are used primarily to preserve EDB status for trust beneficiaries who would
clearly qualify as EDBs had they been designated as outright distributees of plan benefits at the
employee’s death.

1. Surviving Spouse

If plan benefits are payable to a conduit trust for the benefit of the employee’s
surviving spouse, the surviving spouse, as an EDB, will be considered the sole beneficiary under
the plan, and RBDs during the surviving spouse’s life will be determined as if the surviving spouse
had been designated as the sole outright distributee of plan benefits.®® Following the death of the
surviving spouse, any remaining benefits will have to be paid no later than the end of the tenth
calendar year after the calendar year in which the death of the surviving spouse occurred.®’

%2 Treas. Reg. § 1.401(a)(9)-5(d)(3)(iii).

83 Ibid.

% Treas. Reg. § 1.401(a)(9)-5(d)(3)(iv).

85 Ibid.

% Note that the surviving spouse’s right to receive RBDs is insufficient, standing alone, to enable qualification of the
trust for the estate tax marital deduction under IRC § 2056(b)(7). See Rev. Rul. 2006-26; 2006-1 C.B. 939.

67 See Treas. Reg. § 1.401(a)(9)-4()(6), Example 1.
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2. Eligible Designated Beneficiary Who is Not Surviving Spouse

If plan benefits are payable to a conduit trust for the benefit of a non-spousal EDB,
those benefits may be paid over the remaining life expectancy of the EDB (or, if there are multiple
EDBs, over the remaining life expectancy of the oldest EDB). Following the death of the non-
spousal EDB (or the oldest EDB), any remaining benefits will have to be paid no later than the end
of the tenth calendar year after the calendar year in which such death occurred. The major
exception to these rules, however, is that, if the non-spousal EDB is a minor child of the employee,
the plan benefits payable to the conduit trust can no longer be paid over the EDB’s remaining life
expectancy from and after the point when that child has reached majority. From and after that
time, any remaining benefits will have to be paid no later than the end of the tenth calendar year
after the calendar year in which the child reached majority.

Theoretically, conduit trusts could be used for EDBs who are disabled or
chronically ill. However, AMBTs, a type of accumulation trust, are ideally suited for such EDBs,
and so conduit trusts for disabled or chronically ill EDBs are rarely, if ever, seen.

3. Designated Beneficiary Who is Not an Eligible Designated Beneficiary

If plan benefits are payable to a conduit trust for the benefit of a DB who is not an
EDB, those benefits will have to be paid no later than the end of the tenth calendar year after the
calendar year in which the employee’s death occurred.

B. Accumulation Trusts

In general, if plan benefits are payable to an accumulation trust, those benefits will have to
be paid no later than the end of the tenth calendar year after the calendar year in which the
employee died. The exceptions to this general rule are as follows:

. If plan benefits are payable to an accumulation trust for the benefit of multiple
EDBs, and if the Trustee elects to take annual life expectancy payments,® and for
so long as there is no other person who is treated as having been designated as a
beneficiary of the employee under the plan, those benefits may be paid over the
remaining life expectancy of the oldest EDB.® Following the death of oldest EDB,
any remaining benefits will have to be paid no later than the end of the tenth
calendar year after the calendar year in which such death occurred.”

o If the trust instrument mandates full distribution of plan benefits to an individual
who hasn’t reached the age of majority and is the current beneficiary by the later of
the end of the calendar year following the calendar year of the employee’s death or
the end of the calendar year that includes the tenth anniversary of the date on which

68 RC § 401(a)(9)(B)(iii).
% See Treas. Reg. § 1.401(a)(9)-4()(6), Example 2.
70 See Treas. Reg. § 1.401(a)(9)-4(f)(6), Example 4.
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that individual reaches the age of majority, then any other beneficiary (regardless
of whether a DB or a non-DB) who could receive plan benefits if that individual
dies before full distribution to that individual, but doesn’t receive any such benefits,
is not treated as having been designated as a beneficiary of the employee under the
plan.”! Thus, if and for so long as such individual is an EDB, plan benefits may be
paid over the remaining life expectancy of the EDB.

o Except as summarized in the preceding bullet point, if one or more beneficiaries
are non-DBs:

@ If the employee dies before his or her RBD, plan benefits will have to be
paid no later than the end of the fifth calendar year after the calendar year
in which the employee’s death occurred.

o If the employee dies on or after his or her RBD, plan benefits may be paid
over the employee’s then remaining life expectancy.

o Plan benefits payable to an AMBT may be paid over the remaining life expectancy
of the EDB (or, if there are multiple EDBs, over the remaining life expectancy of
the oldest EDB).”? This rule applies even if a non-EDB is also named as a
beneficiary.”

VIII. AVOIDING PENALTIES APPLICABLE TO QUALIFIED PLANS AND IRAS
A. Early Distributions

In general, if an employee or a beneficiary receives a distribution from a plan before
reaching 597 years of age, a 10% additional tax will be imposed on the amount included in gross
income unless the distribution meets the requirements for a statutory exception.’

If a distribution is “made to a beneficiary (or to the estate of the employee) on or after the
death of the employee,” the distribution will not be subject to the 10% additional tax.”” A
beneficiary will not be able to take advantage of this rule if the beneficiary rolls over the funds
from the plan or IRA into his or her own plan or IRA, or treats the predeceased spouse’s plan or
IRA as if it were his or her own, and thereafter withdraws funds.”®

Thus, if a surviving spouse is under age 59'%, rolling over his or her interest in the
predeceased spouse’s plan or IRA, or treating the predeceased spouse’s plan or IRA as his or her

"I Treas. Reg. § 1.401(a)(9)-4(H)(3)(ii)(B).

2 IRC § 401(a)(9)(H)(iv); Treas. Reg. §§ 1.401(a)(9)-5(H)(1).

73 Treas. Reg. § 1.401(a)(9)-4(e)(2)(iii).

IRC § 72(1).

IRC § 72(t)(2)(A)(i).

76 See Ozimkoski v. Commissioner, T.C. Memo. 2016-228; Sears v. Commissioner, T.C. Memo. 2010-146; Gee v.
Commissioner, 127 T.C. 1 (2006).
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own, may not be an appropriate option if the surviving spouse will likely need any of the funds in
the plan or IRA before reaching that age. One strategy for a younger surviving spouse’s taking
advantage of rollover opportunities is to keep in the predeceased spouse’s plan or IRA only that
amount the surviving spouse anticipates needing before he or she reaches age 59':. Funds
comprising what remains in the predeceased spouse’s plan or IRA can be distributed to the
surviving spouse in a manner that satisfies the applicable RMD rules and meets the surviving
spouse’s needs. The surviving spouse can then rollover the balance of the predeceased spouse’s
plan or IRA.

Another well-known exception to application of the 10% additional tax on premature
distributions applies to distributions made as part of a series of substantially equal periodic
payments (at least annually) for the employee’s life or life expectancy or the joint lives (or joint
life expectancies) of the employee and the designated beneficiary.”” If from an employer plan,
distributions must begin after separation from service.”® The downside of implementing this
strategy is that the recipient’s ability to change the amount of distributions during the rest of his or
her life is limited.”

There are numerous other exceptions to the penalty on early distributions under IRC §
72(t). Some of the more common exceptions include the following:

Distributions due to total and permanent disability.%°

IRA distributions made for qualified higher education expenses.®!

IRA distributions up to $10,000 for the purpose of purchasing a first home.®?

Any distribution (except distributions from an IRA) to an alternate payee pursuant
to a qualified domestic relations order.®

o Distributions from a plan (not an IRA) that the participant receives after separation
from service if the separation occurs in or after the year in which the participant
reaches 55 years of age (50 for public service employees).3*

7 IRC § 72(6)(2)(A)(iv).

8 IRC § 72(t)(3)(B).

7 See Rev. Rul. 2002-62, 2002-42 .R.B. 710.
80 IRC § 72(t)(2)(A)(iii).

81 IRC § 72(t)(2)(E).

82 IRC § 72(1)(2)(F).

SBIRC § 72(H)(2)(C), (H3)(A).

SIRC § 72(0(2)(A)V), (DB3)(A), ()(10).
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B. Failure to Take a Required Minimum Distribution

If the full amount of an RMD is not made in any year, or no RMD is made at all in any
year, IRC § 4974(a) imposes a penalty on the person who would have been the recipient of the
distribution. The penalty is 50% of the amount that was supposed to be distributed but was not.®

An individual who has failed to take an RMD, or the full amount of the RMD, must file
Form 5329, Additional Taxes on Qualified Plans (Including IRAs) and Other Tax-Favored
Accounts, with such individual’s income tax return for the year at issue. If a Form 5329 is filed,
the Internal Revenue Service (“IRS”) generally has three years from the date of filing to assess the
penalty.3°

The IRS has the discretion to grant a waiver of the penalty. IRC § 4974(d) provides that
the penalty may be waived if the payee “establishes to the satisfaction of the Commissioner” that:
“(1) the shortfall...in the amount distributed during any taxable year was due to reasonable error;
and (2) reasonable steps are being taken to remedy the shortfall.”®” The request for a waiver is
made on Form 5329. The taxpayer does not have to pay the penalty as a condition to requesting
the waiver.

C. Excess Contributions

The Internal Revenue Code imposes an additional tax for contributions made by a taxpayer
to a traditional or Roth IRA in any year that is in excess of the limit imposed on such taxpayer for
deductible contributions. The tax is equal to six percent of the amount of the excess contributions
to such individual’s accounts.®® “Contributions” for purposes of this tax does not include rollover
contributions.

A taxpayer can withdraw some or all of the taxpayer’s excess contributions for a given
year, and such contributions will be treated as not having been contributed if: (1) the taxpayer
makes the withdrawal by the due date, including extensions, of the tax return for the year at issue;
(2) the taxpayer does not claim a traditional IRA deduction for the withdrawn contributions; and
(3) the taxpayer withdraws any earnings on the withdrawn contributions and includes the earnings
in gross income.®® To the extent excess contributions aren’t withdrawn, the IRA owner can treat
them as an additional IRA contribution for a later year if the IRA owner does not contribute the
maximum amount for that later year. This carryforward is automatic even if the IRA owner does
not claim the carryforward amount as an IRA contribution. The additional tax will continue to

8 Treas. Reg. § 54.4974-1.

86 IRC § 6501(a).

87 Treas. Reg. § 54.4974-2, A-7(a).

8 IRC § 4973(a) (listing other accounts and annuities that are subject to this additional tax as well); Notice 2025-67,
2025-49 I.R.B. 761, December 1, 2025 (limits on deductible contributions for 2026).

8 IRC §§ 408(d)(4); 4973(b) and (1).
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apply for each year in which the excess contribution is not withdrawn or the carryforward amount
exceeds the deductible amount.*

9 IRC § 219(f)(6).
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