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The seminar materials and the seminar presentation are intended to stimulate thought and 

discussion, and to provide those attending the seminar with useful ideas and guidance in the areas 

of estate planning and administration.  The materials and the comments made by the presenter 

during the seminar or otherwise do not constitute and should not be treated as legal advice 

regarding the use of any particular estate planning or other technique, device or suggestion or any 

of the tax or other consequences associated with them.  Although we have made every effort to 

ensure the accuracy of these materials and the seminar presentation, neither STINSON LLP nor the 

lawyer, Charles A. Redd, assumes any responsibility for any individual’s reliance on the written 

or oral information presented in association with the seminar.  Each seminar attendee should verify 

independently all statements made in the materials and in association with the seminar before 

applying them to a particular fact pattern and should determine independently the tax and other 

consequences of using any particular device, technique or suggestion before recommending the 

same to a client or implementing the same on a client’s or his or her own behalf.
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The Impact of 2020 on Estate Planning 
 

By:  Charles A. Redd 

STINSON LLP 

St. Louis, Missouri 

 

 INTRODUCTION  

 

The year 2020 has been like no other in the memory of most of us.  We have all been 

impacted in a significant way by the onslaught of COVID-19, the economic dislocation that 

followed, social unrest unmatched since the 1960s and a polarizing national election.  Estate 

planning professionals have been striving to adjust to what some have referred to as “the new 

normal.”  Without doubt, estate planning has evolved – in some ways, perhaps, permanently. 

 ENHANCED INTEREST IN LARGE LIFETIME TAXABLE GIFTS AND LONG-TERM TRUSTS  

 

A. Introduction 

At this time, and for the indefinite future, as a result of the 2017 Tax Act,1 individuals have 

a greatly enhanced, historically high basic exclusion amount.2  This large basic exclusion amount3 

is scheduled to evaporate January 1, 2026,4 and could be taken away by legislation at any time 

before that date.  Although predicting tax law changes is well beyond this author’s competence, it 

should be noted that, before November 3, 2020, President-elect Biden indicated an interest in 

reducing the basic exclusion amount to $3,500,000.  It would appear at least theoretically possible 

that, if legislation so to reduce the basic exclusion amount were enacted in 2021, it could be given 

retroactive effect as far back as January 1, 2021 – a possibility prospective donors may wish to 

consider. 

 

Thus, clients having significant wealth who wish to maximize their use of what could be a 

fleeting opportunity to use the basic exclusion amount now in place should consider expeditiously 

making one or more lifetime taxable gifts that fully absorb the basic exclusion amount.  Individuals 

making gifts sooner rather than later will remove more appreciation from their gross estate, which 

would be highly beneficial if the basic exclusion amount declines on January 1, 2026 or sooner.  

Making a gift, however, is always subject to the risk that a basis step-up upon the owner’s death 

with respect to the gifted asset will be forfeited.  Moreover, if the basic exclusion amount doesn’t 

decline, an individual whose net worth is safely under the basic exclusion amount may regret 

having made a gift to remove post-gift appreciation and income with respect to the gifted asset(s) 

from his or her gross estate. 

 

 
1 An Act To Provide for Reconciliation Pursuant to Titles II and V of the Concurrent Resolution on the Budget for 

Fiscal Year 2018, Pub. L. No. 115-97. 
2 Internal Revenue Code (“IRC”) § 2010(c)(3). 
3 $11,700,000.00 in 2021. 
4 IRC § 2010(c)(3)(C). 
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B. Some Specific Strategies 

• Outright gifts to children and/or more remote descendants 

o Conceptually simple. 

o Generally, quick and easy to implement. 

• Gifts in trust exclusively for children and/or more remote descendants 

o The longer the term, the more efficacious.  A large gift to a long-term 

irrevocable trust fully utilizing a client’s basic exclusion amount, to which 

the client’s GST exemption is allocated, puts potentially very substantial 

value in a vehicle that for the indefinite future escapes estate tax, gift tax 

and generation-skipping transfer tax and enables the fine-tuning of income 

tax consequences (basis step-up using formula general powers of 

appointment for beneficiaries and minimizing income taxes for the trust and 

its beneficiaries through the making of judicious distributions). 

o The benefit is maximized if the trust is a “grantor trust” for income tax 

purposes. 

• “Spousal lifetime access trusts” (SLATs) 

o All the rage these days. 

o If the marriage dissolves, a SLAT strategy can backfire badly. 

o Take care to avoid the reciprocal trust doctrine. 

• “Grantor retained income trusts” (GRITs) 

o Intentional failure to qualify as a grantor retained annuity trust (GRAT) 

under Internal Revenue Code (“IRC”) § 2702. 

o Beware possible application of the as yet-undefined “anti-abuse” rules 

presaged in the preamble of, and for which space was reserved in, the final 

“no clawback” regulations.5 

• Potential QTIP trusts 

o Fund now. 

 
5 Estate and Gift Taxes; Difference in the Basic Exclusion Amount, T.D. 9884, 84 Fed. Reg. 64,995 (November 26, 

2019). 
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o Elect QTIP treatment via gift tax return (or not) on or before October 15, 

2022. 

▪ If basic exclusion amount is reduced non-retroactively, don’t elect. 

▪ If basic exclusion amount is reduced retroactively, elect. 

▪ If basic exclusion amount is not reduced, elect. 

• Disclaimers 

o Make outright gift in 2021. 

o Structure gift so that, if disclaimed (IRC § 2518), it will return to donor. 

o Like potential QTIP trust strategy, this approach extends the time for 

deciding whether to use basic exclusion amount. 

o Could be done with a gift in trust, but more complicated. 

 INCREASED USE OF CERTAIN LEVERAGING STRATEGIES  

A. Introduction 

The power of certain leveraging strategies ordinarily depends very little on use of a client’s 

basic exclusion amount and far more on one or more or all of the following factors:  (1) applicable 

federal rates that are materially below the actual total return to be achieved by the assets being 

considered for a given strategy; (2) the current fair market value of such assets; (3) being able to 

engineer valuation discounts with respect to such assets; and (4) using a trust that is a “grantor 

trust” for income tax purposes as the operative structure. 

The year 2020 saw continuation, and, in some ways and instances, enhancement, of some 

types of leveraging opportunities.  Applicable federal rates declined to all-time lows.  The values 

of some types of assets plummeted and in some cases rebounded but only partially.  Carefully 

constructed valuation discounting, as well as grantor trust planning, remained alive and well. 

As we embark on a new year, much of the environment supporting certain leveraging 

strategies continues.  Applicable federal rates remain extremely close to the all-time lows of 2020.  

Although stock market indices are generally quite high, there are categories of assets and industries 

that remain depressed.  Techniques generating valuation discounts, and grantor trusts, are still 

available. 

Notably, however, there have been rumblings that grantor retained annuity trusts (GRATs), 

at least as they can be structured under current law (in particular, zeroed-out, short-term GRATs), 

may be on the chopping block.  Although probably not in the immediate future, IRC § 2702 may 

be changed to require that:  (1) the remainder interest in a GRAT have a present value, at the time 

the GRAT is established, of at least 10% of the value of the assets conveyed to the GRAT; and (2) 
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the GRAT have a minimum term of ten years.  For clients for whom a GRAT would be a desirable 

estate planning strategy, this is an additional reason for moving sooner rather than later. 

B. Grantor Retained Annuity Trusts (“GRATs”)  

1. Description 

A GRAT is an irrevocable trust to which the settlor makes a gift of property at the 

outset.  The GRAT pays the settlor an annuity,6 at least annually, for a fixed term of years.7  The 

annuity interest generally is described as a percentage of the initial value of the assets transferred 

to the GRAT.  The value of the gift to the GRAT depends heavily on the present value, determined 

pursuant to IRC § 7520, of the annuity interest the settlor has chosen to retain (which present value 

is subtracted from the value of the property conveyed to the GRAT).  If the settlor is living at the 

end of the term, any property remaining in the GRAT after the last annuity payment is made will 

pass to the remainder beneficiaries (usually the settlor’s children), either outright or in trust for 

their benefit, free of gift, estate and income tax consequences. 

The term can be for any length.  Generally, the longer the term:  (a) the smaller the 

amount of each annuity payment; and (b) the greater the possibility that the settlor will die during 

the term (in which case the estate tax savings sought to be achieved will be reduced, perhaps 

drastically). 

A GRAT is a grantor trust for federal income tax purposes – having all the grantor 

trust benefits discussed above. 

GRATs are particularly beneficial when the required assumed interest rate under 

IRC §7520 is low because the retained annuity stream is presumed to be worth a greater proportion 

of the transferred property’s present value.  Indeed, so-called zeroed-out GRATs are particularly 

popular because the funding of a zeroed-out GRAT results in a miniscule taxable gift. 

2. Example 

 

Settlor transfers $10,000,000.00 to a GRAT with a nine-year term.  The value of 

the GRAT’s assets increases at a lineal rate of 5% per year during the GRAT’s term.  The GRAT 

instrument provides that, if Settlor dies during the nine-year term, the remaining annuity payments 

will be paid to his estate for the balance of the term.  The IRC § 7520 rate in effect at the creation 

of the GRAT is 0.6%.   

The GRAT instrument provides that Settlor will receive $1,144,714.00 from the 

GRAT at the end of each year during the nine-year term.  Because the GRAT annuity payments 

have a present value equal to the value of the property transferred, there is no gift when Settlor 

 
6 The annuity must be a stated dollar amount or a fixed percentage of the initial fair market value of the trust assets.  

Treas. Reg. § 25.2702-3(b)(1)(ii).  The annuity amount may increase annually by up to 120% of the preceding year’s 

annuity amount.  Id. 
7 GRATs are authorized by IRC § 2702.  The “recipe” for how to create a GRAT is contained in Treas. Reg. § 25.2702-

3. 
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creates and funds the GRAT.  The assets remaining in the GRAT at the end of the nine-year term 

will have a value of $2,891,019.62 and will be distributable to Settlor’s children free of gift, estate 

and income taxes. 

C. Installment Sales to Irrevocable Grantor Trusts 

1. Description 

With an installment sale to an irrevocable grantor trust, the settlor sells property at 

its fair market value to the trust in return for an installment note that bears interest that is 

determined by reference to IRC § 7872(f)(2)(A).  At the end of the note’s term, when the note has 

been fully paid, all remaining trust assets pass to the beneficiaries (usually the settlor’s children 

and/or grandchildren) free of income, estate, gift and, if appropriately structured, generation-

skipping transfer taxes. 

The term of the note can be for any length.  Generally, the longer the term, the 

larger the required interest payments because the AFR that must be used to set the note’s interest 

rate will be higher.  Accordingly, if the AFR is low, the settlor may want to lock in the resulting 

low interest rate by using a longer term; alternatively, if the AFR is high, the settlor may want to 

use a shorter note term and later enter into another sale transaction or a renegotiation of the note if 

and when the AFR is lower. 

As with a GRAT, the success of this technique depends on the assets that are the 

subject of the transaction achieving a rate of return in excess of the required assumed interest rate.  

An installment sale to an irrevocable grantor trust works best with low interest rate assumptions 

because, in a low rate environment, the note interest that must be paid to the seller to avoid gift tax 

consequences with respect to the note is less than in a higher rate environment. 

2. Example 

 

Settlor makes a $1,000,000.00 gift (fully protected from gift tax by her basic 

exclusion amount and to which she allocates $1,000,000.00 of her GST exemption8) to an 

irrevocable grantor trust and then sells an asset having a fair market value of $9,000,000.00 to the 

trust in exchange for a nine-year, amortized promissory note.9  The principal amount of the note 

is $9,000,000.00, and the note bears interest at 0.52% per annum.  The value of the trust’s assets 

increases at a lineal rate of 5% per year during the note’s term.  The mid-term AFR in place at the 

time of the sale is 0.52%. 

The note provides that Settlor will receive annual payments of $1,026,180.00 for 

nine years.  The $1,000,000.00 initial funding of the trust is a taxable gift that absorbs 

$1,000,000.00 worth of Settlor’s basic exclusion amount.  The sale in exchange for the note is a 

bona fide sale for adequate and full consideration and so has no gift tax consequences.  The assets 

 
8 IRC § 2631. 
9 Alternatively, the note may be structured (as a “balloon note”) so that the trust makes only annual interest payments 

and defers paying all principal until the end of the note’s term.  Using such a note enables a larger amount of assets to 

remain in the trust during the note’s term, thereby allowing greater compounding of investment return inside the trust. 
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remaining in the trust at the end of the note’s nine-year term will have a value of $4,198,046.00 

and will be distributable to or continue to be held for Settlor’s children and/or more remote 

descendants free of income, estate, gift and generation-skipping transfer taxes. 

 RENEWED EMPHASIS ON PLANNING FOR EVENTUAL INCAPACITY 

A. Introduction 

 

Beyond the obvious fundamentals of estate planning, i.e., dispositive planning, tax 

minimization planning and selection and succession of fiduciaries, all solid estate planners have 

long understood that incapacity planning is a vital part of an estate planning package.  As medical 

science has evolved, life expectancies have increased, but with advancing age often comes a 

deterioration of physical and mental capacity. 

The advance of COVID-19 has underscored and exacerbated the need for incapacity 

planning.  Large numbers of individuals throughout America have become seriously ill in the 

pandemic, and many have been rendered unable for lengthy periods to attend to their business and 

financial matters and even to make their health care decisions. 

Those who haven’t taken steps to address how their affairs shall be handled and who shall 

handle them if they become incapacitated or disabled place themselves and members of their 

family in a precarious position.  The incapacitated or disabled individual’s family members may 

disagree about what the individual wanted or would have wanted under then existing 

circumstances.  Third parties may refuse to honor directions being given on behalf of the individual 

by family members who lack legal authority to give such directions.  It may be necessary to petition 

a court to appoint a guardian and/or conservator for the individual – a time-consuming, 

burdensome and expensive process that results in a judge who has limited knowledge of the 

individual and his or her family having ultimate authority.  Decisions that must be made urgently 

may be deferred and, when made, may be made in a manner inconsistent with the individual’s 

desires and best interests. 

There are tools at the estate planner’s disposal which, if implemented before the client 

becomes incapacitated or disabled, may avoid many or all of the problems outlined in the preceding 

paragraph.  The most important of these tools are revocable trusts and durable powers of attorney. 

B. Revocable Trusts 

 

In many but not all jurisdictions, revocable trusts are the most important element of an 

estate plan.  A revocable trust, although invisible for income tax purposes, is recognized as having 

an existence under state property law separate and apart from the settlor.  The trust instrument 

specifies the settlor’s desired disposition of trust property during the settlor’s life and following 

his or her death and designates an initial Trustee (often the settlor him or herself) and successor 

Trustees.   

 

Revocable trusts are uniformly designed so that, if and when the settlor becomes 

incapacitated, the Trustee (often a successor Trustee) is empowered seamlessly, without any court 
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involvement, to continue to manage and dispose of the assets then held in the trust.  A revocable 

trust operates in this fashion precisely because of its existence separate and apart from the settlor.  

If and when the settlor becomes incapacitated, the trust, as such, remains in place and unimpeded 

in fulfilling its purposes as set forth in the trust instrument. 

 

The effectiveness of a revocable trust as a device to enable asset management during any 

period of the settlor’s incapacity is maximized to the extent the settlor’s property has been 

conveyed to the Trustee before the onset of incapacity.  

 

C. Durable Powers of Attorney for Property, Business and Financial Matters 

 

A power of attorney is a document by which a person legally confers one or more 

enumerated powers on another person to act on his or her behalf.  The person conferring the 

power(s) is usually referred to as the “principal,” and the person to whom the power(s) is (are) 

given is called the “attorney-in-fact” or “agent.”  A power of attorney can be broad and 

comprehensive, allowing the attorney-in-fact to act in innumerable ways, and for an indefinite 

period of time, for and in the place of the principal, or it may be quite narrow in scope (limited, 

even, to a single transaction) and may be operative only for a short period of time. 

 

At common law, a power of attorney loses its validity if and when the principal became 

incapacitated and/or at death (a “common law power of attorney”).  A common law power of 

attorney has utility only to the extent that, when challenged by a third party being asked to rely on 

the power’s efficacy, it can be established to the third party’s satisfaction that the principal is then 

alive and competent.  Thus, a common law power of attorney has very limited usefulness – usually 

only to facilitate individual transactions occurring a short time after the power of attorney was 

signed. 

 

To cause powers of attorney to have more practical value, the legislative bodies in all states 

and the District of Columbia over the past few decades have enacted statutes that allow for the 

creation of powers of attorney that remain legally effective even after the principal has become 

incapacitated.  This still relatively new type of power of attorney is referred to as a “durable” power 

of attorney – meaning it has duration extending beyond the point in time when the principal no 

longer has capacity.  The statutory rules governing the creation and operation of durable powers 

of attorney vary widely from jurisdiction to jurisdiction, but one very common requirement is that 

the power of attorney, to be “durable,” must contain a statement of durability.  Hook, 859-3rd T.M., 

Durable Powers of Attorney, at p. A-5; see, e.g., Section 404.705, RSMo. 

 

A durable power of attorney is a common component of a modern, comprehensive estate 

plan.  Indeed, in the 21st century, it is hard to conceive of a complete estate plan that lacks a durable 

power of attorney.  One of the very most important non-tax objectives of estate planning is to put 

in place a mechanism by which the client’s affairs can continue to be conducted, without undue 

delay or court involvement, even in the event of the client’s incapacity.  A durable power of 

attorney can effectively confer powers on an agent to handle any and all of the principal’s matters 

not involving assets held in trust, even after the client has become incapacitated, and so is an ideal 

and indispensable tool to enable achievement of this objective. 
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In cases in which revocable trusts are used, it is nevertheless still important for the client 

to have a durable power of attorney.  This is true for at least two reasons.  First, at the moment the 

client becomes incapacitated, it may be the case that his or her revocable trust is not fully funded 

(in fact, intentionally or unintentionally, it may not then be funded at all).  A durable power of 

attorney enables the client’s designated agent (often the same person who is then serving as Trustee 

of the client’s revocable trust) to deal with the client’s assets not in his or her revocable trust, 

and/or to transfer such assets to his or her revocable trust, during a period in which he or she is 

incapacitated.  Second, a durable power of attorney, unlike a revocable trust instrument, can confer 

powers that cannot be conferred on the Trustee of a revocable trust, such as the authority to prepare 

and file the principal’s tax returns and to have access to the principal’s safe deposit box, and powers 

relating to non-business, non-financial matters such as health care and similar matters. 

 

D. Durable Powers of Attorney for Health Care 

 

A health care durable power of attorney is fundamentally the same sort of device as a 

traditional durable power of attorney discussed above, but, rather than conferring powers on an 

agent to address and deal with the principal’s property, business and financial matters, it grants 

powers to address health care and other personal (non-financial) matters.  Because a health care 

durable power of attorney addresses matters entirely different from those covered in a traditional 

business and financial matters durable power of attorney, ordinarily, it makes sense for a health 

care durable power of attorney to be contained in a separate document. 

Selection of an attorney-in-fact to make health care decisions – perhaps with life and death 

consequences – is quite different from selecting attorneys-in-fact who will carry out business and 

financial transactions.  A person who may be quite well qualified to handle the principal’s 

property-related, business and financial matters may be wholly unsuitable to make his or her health 

care and similar decisions – and vice versa. 

Also, extremely careful attention needs to be given to the extent and nature of health care-

related powers.  Of vital (literally) importance is the question of whether the attorney-in-fact shall 

be given power to direct health care providers to withhold or withdraw artificially supplied 

nutrition and hydration if and when the principal has been determined to have a terminal condition 

or be in an irreversible coma. 

 PRACTICAL LIMITATIONS ON CLIENT COUNSELING AND DOCUMENT SIGNING 

A. Introduction 

The COVID-19 pandemic has changed the relationship between estate planning 

professionals and their clients in ways that, barely a year ago, would have seemed unimaginable.  

Estate planning is a “high-touch” industry.  All those involved in the process – lawyers, 

accountants, trust administrators, investment advisors and life insurance experts – have long 

understood that in-person, face-to-face communication with clients is by far the most effective 

way for clients to develop trust in those they have engaged and to facilitate the exchange of 
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information (some of which may be quite sensitive) needed to design and implement the best 

possible estate plan. 

B. Confined Clients 

1. Meetings and Communication 

Depending on the circumstances, live, in-person meetings in the COVID-19 era are 

often awkward and may be impossible.  If, for example, the client is in a hospital or a nursing 

home, opportunities for an on-site visit with the client will be extremely limited.  In many such 

cases, the client will not be permitted to receive any visitors at all.  In other cases, visitors may be 

limited to certain close family members, and the number of simultaneous visitors, and the times 

for visitation, may be very restricted. 

In such a scenario, exchanges of communication with clients may be possible, if 

the client is physically able to receive and convey information, but communicating with clients in 

this predicament are often awkward and inefficient.  Modes of communication with such a client 

may include video conferencing (e.g., Zoom), telephone conversations, audio messages (voice 

mail), text messages and e-mail. 

2. Signing of Documents 

Assuming that appropriate estate planning documents can be assembled for a client 

confined to a hospital or a nursing home, the next challenge will be to effectuate the signing of the 

documents by the client.  Navigating that challenge successfully depends largely on applicable 

state law.  The client will need to be able to sign his or her name in some fashion (at least by 

making a mark) or, in some cases, be able to direct another to sign for him or her.  In some 

jurisdictions, electronic signing, remote electronic witnessing and/or remote, electronic 

notarization of Wills, trust instruments and/or durable powers of attorney may be possible.  For a 

nationwide survey, see https://www.actec.org/resources/emergency-remote-notarization-and-

witnessing-orders/ 

To the extent applicable state law does not allow electronic signing, remote 

electronic witnessing and/or remote, electronic notarization of Wills, trust instruments and/or 

durable powers of attorney, physical documents must be delivered to the confined client, and 

accomplishing delivery to a client’s bed or room may present uncertainty and difficulties.  If and 

when delivery of physical documents occurs, then the facility’s rules regarding who may visit and 

how many simultaneous visitors will be permitted may seriously impede the signing of documents 

while adhering to necessary formalities, e.g., witnessing and notarization.  Many hospitals and 

nursing homes refuse to allow their employees to witness or notarize a patient or resident’s legal 

documents.  In most jurisdictions, there are no formalities associated with the signing of a trust 

instrument (even notarization is optional), but the testator’s signing of a Will must, at minimum, 

be witnessed by two disinterested individuals.  Durable powers of attorney must be witnessed 

and/or notarized.  If a client already has in place a durable power of attorney that explicitly 

authorizes the attorney-in-fact to sign trust instruments and fund trusts on behalf of the principal, 
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that approach may be a viable option.  The signing of a Will, however, cannot be validly delegated 

to an agent of the testator.  

Clients who may be considered particularly vulnerable to the possibility of being 

hospitalized or placed in a nursing home (e.g., clients who are older and/or have significant health 

issues) should establish as a high priority the creation or updating of a modern, comprehensive 

estate plan. 

C. Clients Who are Not Confined 

Clients who are not hospitalized or nursing home residents face fewer obstacles to 

developing and completing an estate plan, but, obviously, the process is far different than in the 

pre-pandemic environment.  A large majority of clients and their advisors are concerned about 

being exposed to COVID-19 – if not for themselves, because of the possibility that they could 

infect others.  Thus, many estate planning meetings that formerly would have been live and in-

person are now conducted using video conferencing services and telephone.  Planning meetings 

that are live and in-person, and document signing meetings, involving unconfined clients almost 

always involve the use of masks by all participants and “social distancing.”  Depending on the 

level of concern of the attendees and the practicalities of a given situation, such meetings may 

occur in a client’s home or backyard, in a large conference room in a professional’s office suite, 

in the more spacious lobby of an office building or even in a public park.  Document signing 

meetings have been conducted in all such places as well as in parking lots.  Of course, extra caution 

to preserve client confidentiality should be observed when conducting any meeting with a client 

in a location in which uninvited guests could be present. 

The current proliferation of COVID-19 vaccines notwithstanding, it seems that a return to 

pre-pandemic behaviors will not happen soon.  Indeed, it has been suggested that the pandemic 

may have caused a long-lasting, if not permanent, focus by some individuals on physically 

distancing themselves from others.  Thus, at least some of the new procedures we have developed 

to enable estate planning to continue in an era of a once-in-a-century pandemic may be deployed, 

at least for some clients, indefinitely. 
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	 To establish, fund and terminate trusts and deal with Trustees.  This power would include the power to establish, fund, amend and terminate the principal’s revocable trust and deal with the Trustee of the principal’s revocable trust (who, in the vas...
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	See Hook, 859-3rd T.M., Durable Powers of Attorney, at pp. A-5 & A-6.
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	See Hook, 859-3rd T.M., Durable Powers of Attorney, at pp. A-5 & A-6.
	C. Statutory Remedies
	D. Durable Power of Attorney Provisions

	VI. Health Care Durable Powers of Attorney
	A. Choosing the Attorney-in-Fact
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	B. Transferee Liability
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	A. General Rule and Exceptions
	Ordinarily, a trust beneficiary lacks standing to sue a third party on behalf of the trust.  See Restatement (Third) of the Law of Trusts § 107 (2012), Comment b.  It is the Trustee’s job to promote and protect the trust’s interests.  If the Trustee f...

	B. Doermer v. Oxford Financial Group, 884 F.3d 643 (7th Cir. March 7, 2018)
	Richard T. and Mary Louise Doermer formed a multi-million dollar trust for the benefit of their children, Richard and Kathryn, and each child’s descendants.  The trust had three Trustees: Richard, Kathryn and a corporate Trustee.  Richard and Kathryn ...
	The Court of Appeals addressed the appeal on three counts: (a) inclusion of Kathryn as an “involuntary plaintiff,” (b) trust beneficiary standing to sue a third party on behalf of the trust, and (c) ability of a Co-Trustee to sue on behalf of a trust ...
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	B. General Ethics Standards for Dealing With a Client’s Disability
	Model Rule 1.14 (“Client with Diminished Capacity”) sets forth standards specifically applicable when a client has diminished capacity.  Model Rule 1.14(a) makes it clear that the lawyer’s duty to the client does not end simply because the client may ...
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	1. General Rules Under Model Rule 1.14(b)
	2. Seeking Appointment of a Guardian
	3. Other Protective Measures



	July 2020 Cannon Outline - Maximizing Flexibility With Powers of Appointment.DOCX
	I. Achieving Basis Step-Up Through Powers of Appointment
	A. Basis Step-Up in General
	B. General Powers of Appointment
	Post-2017 Tax Act,  not only do many clients anticipate having no estate tax issues, they reasonably believe their children and grandchildren will also have no such issues.  Nevertheless, trusts for clients’ children and more remote descendants (at le...
	Not only do many clients anticipate having no estate tax issues, they reasonably believe their children and grandchildren will also have no such issues.  Nevertheless, trusts for clients’ children and more remote descendants (at least until they reach...
	1. By Formula
	2. Allowing an Independent Trustee or Trust Protector to Grant
	3. Decanting, Modification, Non-Judicial Settlements
	4. Use Elderly Parents
	Wealthy clients with elderly less wealthy parents (even incapacitated less wealthy parents) could consider giving low-basis property to an irrevocable trust for the lifetime benefit of a parent, or selling such property in exchange for a note to an ir...
	A client considering this strategy would need to have substantial confidence that the parent would not attempt to divert the property away from the client at the parent’s death and that there would be no undue risk under applicable state law that the ...

	C. Delaware Tax Trap

	II. Non-Tax Uses for Powers of Appointment
	A. Introduction
	B. Refining Perpetual Trusts
	C. Powers to Appoint are Powers to Disappoint
	D. Moving From One Jurisdiction to Another

	III. Selected Issues Addressed by the Uniform Powers of Appointment Act
	A. Overview
	B. Key Elements of the Uniform Act
	1. Nonfiduciary Powers
	The Uniform Act is limited to nonfiduciary powers.  See §102(13).  It does not apply to fiduciary distributive powers.
	2. “Powerholder”
	The Uniform Act replaces the older, confusing term “donee” with the term “powerholder.”  See §102(13).
	3. Terminology and Categories of Powers
	The black letter of the Uniform Act and the Comments to the Uniform Act explain the specialized terminology associated with powers of appointment and the categories into which powers of appointment are divided.  See, e.g., § 102.
	4. Choice of Law
	The creation, revocation, or amendment of the power is governed by the law of the donor’s domicile; the exercise, release, or disclaimer of the power (or the revocation of the exercise) is governed by the law of the powerholder’s domicile at the time ...
	5. Presumption of Unlimited Authority; Exception
	The Uniform Act articulates, as a default rule of construction, that a power falls into the category giving the powerholder the maximum discretionary authority except to the extent the terms of the instrument creating the power restrict that authority...
	6. Permissible and Impermissible Appointees; Fraud on Exercise
	One of the most complex areas when dealing with powers of appointment is ascertaining who are permissible and impermissible appointees.  Three rules are set forth in § 305.
	(1) make an appointment in any form, including an appointment in trust, in favor of a permissible appointee;
	(2) create a general power in a permissible appointee; or
	(3) create a nongeneral power in any person to appoint to one or more of the permissible appointees of the original nongeneral power.

	7. Creditors’ Rights
	The Uniform Act provides rules specifying the rights of the powerholder’s creditors in the appointive property.  These rules vary depending on whether the power is a general power created by the powerholder (§501), a general power created by someone o...
	a. General Power Created by Powerholder
	A general power created by the powerholder will be ineffective to shelter assets from creditors.  See § 501.
	b. General Power Created by Someone Other Than Powerholder
	A general power created by someone other than the powerholder is addressed in § 502.  With an exception for property subject to Crummey withdrawal rights (§ 502(b)), appointive property subject to a general power of appointment created by a person oth...
	c. Crummey Withdrawal Rights
	Crummey withdrawal rights are dealt with in § 503, which provides that a current right to withdraw assets from a trust is a presently exercisable general power of appointment.  However, upon the lapse, release, or waiver of such power, the power will ...
	d. Nongeneral Power
	Property subject to the exercise of a nongeneral power is not subject to the claims of the powerholder’s creditors, as provided in § 504 of the Uniform Act, with two exceptions.  First, if the taker in default of appointment is the powerholder or the ...



	IV. Avoiding Ambiguity and Disputes in Drafting Language Exercising Powers of Appointment
	A. Best Practices for Design of Exercise of a Power of Appointment
	How ought powers of appointment be exercised?  Unsurprisingly, the Uniform Act urges clarity and specificity rather than general exercises of “any” power of appointment that a powerholder has.  However, § 301 articulates additional law beyond this gen...
	(1) if the instrument exercising the power is valid under applicable law;
	(2) if the terms of the instrument exercising the power:
	(a) manifest the powerholder’s intent to exercise the power; and
	(b) subject to Section 304, satisfy the requirements of exercise, if any, imposed by the donor; and

	(3) to the extent the appointment is a permissible exercise of the power.
	(1) “Residuary clause” does not include a residuary clause containing a blanket-exercise clause or a specific-exercise clause.
	(2) “Will” includes a codicil and a testamentary instrument that revises another will.
	(1) the terms of the instrument containing the residuary clause do not manifest a contrary intent;
	(2) the power is a general power exercisable in favor of the powerholder’s estate;
	(3) there is no gift-in-default clause or the clause is ineffective; and
	(4) the powerholder did not release the power.


	B. After-Acquired Powers
	§ 303 sets forth the general rule that a blanket-exercise clause will exercise a power granted after the instrument exercising the power was executed.  Such powers are referred to as “after-acquired” powers – powers acquired any time before a powerhol...

	C. Substantial Compliance With Donor-Imposed Formal Requirements
	A tension in the law that recurs regularly is between the need for bright-line rules and the need to carry out the intent of donors and drafters.  The imposition of specific requirements—wills must have a specific number of witnesses or powers of appo...
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	A. Addressing Issues Involving Former Spouse
	1. Dispositive Provisions
	2. Fiduciary Appointment Provisions

	B. Addressing Issues Involving Children
	Depending on the children's ages and station in life, the provisions of a parent's estate plan may well require revision after their parents' divorce.  Some changes may be desirable for reasons unrelated to the divorce, while others may be driven by t...

	C. Powers of Appointment
	D. Life Insurance

	III.
	E. Fulfilling Mandates of Dissolution Decree
	F. Irrevocable Trusts
	1. Judicial Modification
	UTC § 411(b) of the UTC allows a court to modify or even terminate a trust if all beneficiaries consent and the court concludes that continuance of the trust as it stands is not necessary to achieve a material purpose.  Thus, there are two significant...
	Section 412 of the UTC allows a court to modify or even terminate a trust if, because of circumstances not anticipated by the settlor, modification or termination would further the purposes of the trust.  To the extent practicable, the modification mu...
	2. Nonjudicial Modification
	Section 111 of the UTC allows interested persons  to enter into a binding nonjudicial settlement agreement with respect to any matter involving a trust so long the agreement does not violate a material purpose of the trust and includes terms and condi...
	Section 411(a) of the UTC allows the settlor and all beneficiaries to modify or terminate a trust (or requires the court to approve the modification or termination of a trust of the settlor and all beneficiaries consent) even if the proposed modificat...
	3. Decanting


	III. Repositioning and Retitling of Assets
	A. Compiling Accurate and Current Information
	B. Fulfilling Mandates of Dissolution Decree
	C. Tax Consequences of Asset Transfers Between Former Spouses
	1. Income Tax
	2. Gift Tax

	D. Termination of Certain Arrangements
	E. Trust as Vehicle to Facilitate Maintenance Payments

	IV. Updating Beneficiary Designations
	A. Compiling Accurate and Current Information
	B. Life Insurance
	C. Case Law Regarding Spousal Rights in Employee Benefit Plans
	1. Kenn
	edy v. Plan Administrator for DuPont Savings and Investment Plan, 129 S. Ct. 865 (2009), aff’g, 497 F.3d 426 (5th Cir. 2007)
	2. Bec
	ker v. Williams, 777 F.3d 1035 (9th Cir. 2015)
	3. Hebert v. Cunningham, No. 1-17-2135, 2018 WL 6839637, 2018 IL App (1st) (December 28, 2018)


	V. Planning for Possible (or Certain) Remarriage
	A. Premarital Agreement
	However, the agreement must be voluntary and not unconscionable when signed (and, in some jurisdictions, when implemented), and there must be certain financial disclosures between the parties.  Section 6 of the Uniform Premarital Agreement Act.  Furth...

	B. Consider Separate Trust to Maintain Separate Property Status
	In addition to having a premarital agreement, an individual considering remarriage should develop a structure and discipline to facilitate keeping his or property owned before the new marriage separate and apart from property that will acquired after ...
	Although simply maintaining separate bank and brokerage accounts may be sufficient to accomplish this goal, even that approach may lose its effectiveness because of the ease with which such accounts may be re-registered or re-titled.  In fact, as time...
	A better strategy is to establish and take the necessary formal steps, prior to remarriage, to fund a revocable trust which has as its sole or primary purpose the segregation of the settlor's separate property.  A trust, unlike an account with a finan...

	C. Internal Revenue Code Section 121
	In a case in which each party to a prospective new marriage owns a principal residence and the parties intend to sell both residences, if the parties' post-marriage federal income tax filing status will be "married filing jointly," each party should c...
	Another possible approach would be for one of the parties to sell prior to marriage.  Both parties would occupy the remaining residence as their principal residence, while married, for two years and then sell it.  Once again, assuming all requirements...

	D. Timing of Large Gifts
	A fairly obvious point but one not to be forgotten is that the unlimited gift tax marital deduction under IRC § 2523 is available to shelter inter-spousal transfers only when the transferor and transferee are in fact spouses.  Thus, it is important fo...

	E. Grantor Retained Income Trust
	That said, there are transfer tax minimization opportunities to be obtained by entering into certain types of transactions before getting married.  An example of this is a "grantor retained income trust" ("GRIT").  A GRIT is a trust with respect to wh...
	Under IRC § 2702, if an individual transfers property in trust for the benefit of "a member of the transferor's family" and retains an interest in the trust that is not a "qualified interest," the value of the retained interest is considered to be zer...
	A client with a net worth large enough to warrant transfer tax minimization planning and who wishes to provide some financial benefits for the children of his or her spouse-to-be could consider using a GRIT.  Assume such a 60-year-old client transfers...
	Compare the above example to using a zeroed-out GRAT with all the same assumptions as set out above.  While the upfront taxable gift would be zero, the value of the trust property passing to the settlor's then spouse's children would be $638,896, and ...
	Since, under IRC §§ 2702(e) and 2704(c)(2), a spouse's descendants are treated as "members of the family" for purposes of IRC § 2702, if the client were to wait until after the marriage, the GRIT option would no longer be available.
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	I. Taxation and Distribution Rules for IRAs and Qualified Plans Under SECURE Act and CARES Act
	A. SECURE Act
	The SECURE Act (the “Setting Every Community Up for Retirement Enhancement Act of 2019” (P.L. 116-94)) was signed by the President on December 20, 2019.  Sections 114 and 401 of the SECURE Act contain a number of provisions important to estate planner...
	1. Required Beginning Date Change
	2. Introduction of “Eligible Designated Beneficiary” Concept
	3. Minimum Required Distribution Rules Under SECURE Act
	4. Summary of Trust Planning Under SECURE Act

	B. CARES Act
	On June 23, 2020, the Internal Revenue Service (“IRS”) issued Notice 2020-51.  Notice 2020-51 explicitly allows a recipient of a RMD in 2020 to roll it over – essentially reversing the transaction and its otherwise applicable tax consequences.
	The timing of enactment of the CARES Act in relation to the 2020 RMD waiver it grants, however, created a dilemma for those employees who wanted to take advantage of the waiver but at the time of enactment or shortly thereafter had already taken their...
	Other important provisions of the CARES Act include Section 2202, amending IRC § 72, which allows the following:
	 A “qualified individual”  may receive in-service “coronavirus-related distributions” from a plan or IRA of up to $100,000.00 from January 1, 2020 through December 30, 2020 without being subject to the 10% early distribution penalty if the recipient ...
	 A qualified individual may receive loans from a qualified plan of up to $100,000.00 or the employee’s nonforfeitable, accrued benefit (an increase in the loan limit from $50,000 or one-half of the employee’s nonforfeitable, accrued benefit benefit) ...


	II. Roth Conversions
	A. In General
	B. Mechanics of a Conversion
	C. Contributions to a Roth IRA
	D. Distributions From a Roth IRA
	E. Trust as Beneficiary of a Roth IRA
	F. Roth IRAs and Charitable Giving

	III. Using IRAs and Qualified Plans for Charitable Giving
	A. In General
	EXAMPLE:  Assume a client with a taxable estate wants to make a gift at his death of $100,000 to charity, and $100,000 to his niece.  The client has a $100,000 IRA.  Below are the net after-tax consequences if the IRA is given to charity or if the IRA...
	IRA to Charity: IRA to Niece:
	Charity Receives: $100,000 Charity Receives: $100,000
	Niece Receives: $60,000 Niece Receives: $37,800
	IRS Receives: $40,000 IRS Receives: $62,200

	B. Naming a Charitable Remainder Trust as Beneficiary

	IV. Asset Protection for Retirement Assets
	A. ERISA Funds
	B. Non-ERISA Funds
	1. Bankrupt Debtor
	a. Bankruptcy Debtor is the Employee.  As a practical matter, if the bankrupt debtor is the employee, the non-ERISA funds likely will be protected from creditors via one of two broadly-worded, identical exemptions granted by the Bankruptcy Abuse Preve...
	b. Bankrupt Debtor is Beneficiary.  The question of whether the BAPA Exemption applies to non-ERISA funds in the hands of a debtor who is the beneficiary (as, for example, when the debtor is the beneficiary of an inherited IRA), was settled by the Uni...

	2. Non-Bankrupt Debtor
	When the debtor has not filed for bankruptcy, the extent of creditor protection afforded to the debtor’s non-ERISA funds depends on applicable state law, which may provide varying degrees of protection according to whether the debtor is the employee o...
	a. Non-Bankrupt Debtor is Employee
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