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Financial Modeling:  Implications for Estate Planning & Trust Design

Role and Design of Financial Models

Trust Design Issues
Trust Design
Breadth of Beneficial Interests
Differentiation of Discretionary Standards
Trust Modification
Trust Termination

Asset Allocation/Asset Selection

Income Taxation

Family Expectations
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Trust Design:  Grantor Intent



Navigating the Estate Planning Minefield
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Mr. and Mrs. N. Family Reality
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Wealth Planning (From the Inside Out)
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Estate Planning – Essential Questions



Trust Design:  Statements of Intent
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Trust Design:  Beneficial Interests



Discretionary Distribution Standards

Narrow BroadB

?



Trust Design:  Beneficial Interests & Statements of Intent

(d) 
what in the opinion of the Trustee will make such child a useful and 
productive member of society, will encourage such child to realize such 
child’s full potential and will not be detrimental to such child’s own 
sense of self-reliance. 



Trust Design Planning for Unique Assets



Liquidity Issues



Unique Assets:  Special Purpose Trusts



Asset Concentrations
And

The Duty to Diversify



Statutory and Judicial Pronouncements on Diversification

Because permissive provisions do not abrogate the trustee’s duty to 
act prudently and because diversification is fundamental to prudent risk 
management, trust provisions are strictly construed against dispensing with that 
requirement altogether.  



Concerns About Diversification



Reasons for Non-Diversification



Grantor Intent – Trust Terms on Retention



Retention Language



Asset Concentrations:  Risk Management Process

I. Policy

II. Process

III. Review

IV. Evaluation

V. Consultation

VI. Implementation

VII. Documentation



Unique Trust Assets - Examples



Trust Management:  Selection of Fiduciaries & Advisors



Select Your Advisors and Your Fiduciary With Care

Duty of Loyalty



Fiduciary Responsibility



Changes In Trust Design - Conventional Trust
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Fiduciary Responsibility Directed Trust
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Fiduciary Responsibility – Enterprise Trust
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Fiduciary Responsibility – The Fractionalized Fiduciary
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Fiduciary Responsibility

Manifestly contrary to trust terms
A serious breach of fiduciary duty

Violates the terms of the trust
Is a violation of a fiduciary duty to which such person is subject in the 
exercise of the power



Practical Issues with Dispersion of Fiduciary Responsibility 

I. What standard of conduct applies to advisors?

II. What degree of oversight should the primary trustee exercise over advisors’ actions (or 
inactions)?



Fiduciary Responsibility



Directed Trust Statutes
STATE 

Alabama  Ala. Code §19-3B-808  

Alaska   Alaska §13.36.375 

Arizona   Ariz.  Rev. Stat. Title 14, Art. 8-10808.B 

Arkansas  Ark. Code §28-73-808(b) 

California  N.A. 

Colorado  Colo. Rev. Stat. §15-1-307 

Connecticut  N.A. 

Delaware  Title 12 Del. Laws C.33, §3313 

Florida   Fla. Stat. §736. 0808 

Georgia   O. C. G. A. §53-12-303 (c) 

Hawaii   N.A. 

Idaho   Id. Stat. §15-7-501 

Illinois   760 ILCS 5/16.3 

Indiana   In. Code §30-4-3-9 (b)      

Iowa   Iowa Trust Code §633A. 4207     

Kansas   Kansas Stat. Ann. §58a-808    

Kentucky  Ky. Rev. Stat. Ch. 386B 8-080     

Louisiana  N.A. 

Maine   Maine Rev. Stat. §18-B-808 

Maryland  Maryland Trust Act §14.5-808 (effective 1/1/15) 

Massachusetts  Mass. Gen. Laws Ch. 203E, Art. 8-808 

Michigan  Mich. Comp. Laws §700.7809 

Minnesota  Minn. Stat.  Ch. 501C.0808 (effective 1/1/16) 

As of May, 2015



Directed Trust Statues (continued)

STATE 

Mississippi   Miss. Code §91-8-808 

Missouri   Missouri Rev. Stat. §456.8-808 

Montana   Mont. Code Ann. §72-38-808 

Nebraska   Neb. Rev. Stat. §163-533 

New Hampshire  New Hamp. Rev. Stat. §564-B: 8-808 

New Jersey   N.A. 

New Mexico   New Mex. Stat. §46A-808 

New York   N.A. 

North Carolina N. Car. Gen. Stat. §36C-7-703 (e1) [co-trustees], §36C-8A-4[Power 
holders] 

North Dakota   N. D. Cent. Code §59-16-08 

Ohio    Ohio Rev. Code §5808.08 

Oklahoma   Okla. Code §60-175.19  

Oregon    Or. Rev. Stat. §130.685 

Pennsylvania   Penn. Con. Stat. Title 20 §7778 

Rhode Island   N.A. 

South Carolina   S.C. Code §62-7-808 

South Dakota   S.D. Cod. Laws §55-1B 

Tennessee   Tenn. Code §35-15-808 

Texas    Tex. Prob. Code Ann. §114.003 

Utah    Utah Code §75-7-906 

Vermont   Ver. Stat. Ann Title 14A §808 

Virginia    Va. Code  §64.2-770 

Washington   N.A. 

As of May, 2015



Directed Trust Statutes (continued)

STATE 

Washington, D.C.  D. C. Code §19-1308.08 

West Virginia   W. Va. Trust Code §44D-8-808 

Wisconsin   Wis. Stats. §701.0808 

Wyoming   Wyom. Stat. §4-10-808, §4-10-715 

As of May, 2015



Trust Modification



Non-Judicial Settlement Agreements



Modification or Termination by Consent



Modification or Termination Because of Unanticipated 
Circumstances or Inability to Administer Trust Effectively



Statutory Decanting



Non-Statutory Decanting



Trust Protectors
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